
 
        RE: Rule Numbering System 
        10/8/04 Commission Meeting 
        Open Session Item III.I. 
 
 
 
-----Original Message----- 
From: Kevin Mohr [mailto:kemohr@comcast.net] 
Sent: Wednesday, August 25, 2004 5:19 PM 
To: Ethics: Rules Revision Commission 
Subject: [rrc] RRC - Rule Number - Agenda Item III.G. - E-mail Compilation 
 
 
Greetings: 
 
I've compiled e-mails, letters & memos on the Rule Format/Numbering issue more or less 
in chronological order so the items Harry ID'd in his 8/23/04 e-mail are all in one place 
for your review.  In Word and PDF.   
 
Please note that, for those who may not have received it, I've also attached the Cal. 
Rule/Model Rule comparison file prepared by the staff and referenced in Randy's 8/24/04 
memo in the compilation. 
 
Kevin 
 
 
--  
Kevin E. Mohr 
Professor 
Western State University College of Law 
1111 N. State College Blvd. 
Fullerton, CA 92831 
714-459-1147 
714-738-1000 x1147 
714-525-2786 (FAX) 
kevin_e_mohr@compuserve.com 
kevinm@wsulaw.edu 
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August 10, 2004 KEM E-mail to Randy D, cc Lauren M, Harry S & Karen B: 
 
Greetings Randy & Lauren: 
 
As we discussed briefly last week, I've attached summaries of the Kutak Commission report on 
rule format (which the ABA folks provided us), and the other materials we have on rule 
format/numbering: Creamer and Simon articles, and Oregon Rules Committee Report. 
 
I've also attached a clean copy of the Kutak Commission Report (scanned; cleaner than the 
fax), and copies of the Creamer and Simon articles, as well as the Oregon Report.  All 
documents are in Word. 
 
All I've done is summarize them to assist the Commissioners in their preparation for the meeting 
discussion. 
 
Some Comments: 
 
1.    I can't add much to those articles except perhaps to note that the current Code states 
(Iowa, Nebraska, New York, Ohio and Oregon) all appear to be moving inexorably to a Model 
Rule format (Iowa and Oregon have already submitted reports and the move is under serious 
consideration in the other states).  Maine appears to be holding fast with its unique Code format 
that is based on the language of the ABA Code's Disciplinary Rules but is organized in a 
substantially different way, without the Canons or Ethical Considerations (which is another way 
of saying in this area, California is not uniquely unique). 
 
2.    I can note that California already has a "restatement" approach, i.e., a black letter rule and 
comments (Discussion), so much of the substance of the Kutak Commission's 8/1982 report on 
rules format is more of historical interest (though the concerns raised in that report about use of 
Canons and Ethical Considerations as a basis for discipline might also be applied to concerns 
about a similar use of Discussion paragraphs to impose discipline). 
 
3.    I have not been in contact with Karen or tried to address the more substantive issue of 
which format -- ABA or California -- better reflects the practice of law or how ethics issues might 
arise, and therefore would be best positioned to enable a lawyer to quickly find a resolution to 
his or her identified ethical concern.  There are some similarities.  For example, both the ABA 
and California devote a chapter to Client-Lawyer relationship (MR's Ch. 1 and Cal's Ch. 3), and 
those chapters include some of the same rules (e.g., Competence, Communication, Conflicts, 
Confidentiality), but while the ABA will also include in that chapter "Fees" (MR 1.5), 
"Safekeeping Property" (1.15) and "Sale of Law Practice" (1.17), Cal. spreads its analogous 
rules in other chapters: Fees (4-200); Client Funds (4-100), Sale of Law Practice (2-300). 
 
4.    Two of the ABA Chapters are devoted to different functions of the lawyer (set out in 
Preamble, ¶.[2]): Chapter 2 - Counselor and Chapter 3 - Advocate.  California also has a 
chapter devote to Advocacy -- Chapter 5, which has many of the same rules as in the Model 
Rule's Chapter 3.  California does not, however, have a chapter devoted to "Counselor" 
functions (i.e., Advisor, Evaluator) similar to MR chapter 2, but the RRC at the 7/9/04 Meeting 
adopted a tentative draft of a rule that largely tracks MR 2.4 (proposed rule 1-720). 
 
5.    The ABA has a separate chapter devoted to "Information About Legal Services" (the "7 
series" on advertising & solicitation), while California has had rule 1-400 (in its first chapter on 
"Professional Integrity In General").  The RRC, however, adopted at the 7/9/04 Meeting black 
letter advertising & solicitation rules based on the ABA rules template. 
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6.    Chapter 1 of the Cal. Rules is titled "Professional Integrity in General".  The Model Rules 
have Chapter 8, "Maintaining the Integrity of the Profession."  Note that the MR Preamble, ¶. [1] 
states that "[a] lawyer, as a member of the legal profession, is a representative of clients, an 
officer of the legal system and a public citizen having special responsibility for the quality of 
justice."  The California chapter includes the following rules.  I've parenthetically noted where 
the analogous MR can be found. 
 

1-100.  Rules of Professional Conduct, in General (see Preamble, MR 8.5 re jurisdiction 
& choice of law) 
1-110.  Disciplinary Authority of State Bar (MR 8.5) 
1-120.  Assisting, Soliciting or Inducing Violations (MR 8.4) -- Consider also tentative 
draft of rule 1-120X. 
1-200.  False Statement re Admission to the Bar (MR 8.1) 
1-300.  UPL (MR 5.5) -- Note that Chapter 5 of the MR's is devoted to "Law Firms and 
Associations".  Note also MR 5.5's MJP provisions; cf. California Rules of Court 964-
967, and proposed bar rules currently out for public comment. 
1-400.  Advertising & Solicitation (MR 7.1 to 7.6) 
1-500.  Agreements Restricting a Member's Practice (MR 5.6). 
1-600.  Legal Services Programs (no analog in MR's) 
1-700.  Member as Candidate for Judicial Office (no analog in MR's) 
1-710.  Member as Temporary Judge, etc. (see, e.g., MR 2.4; see also MR 1.12). 

 
7.   The ABA also has chapters on "Transactions with Persons Other Than Clients" (Chap. 4), 
"Law Firms and Associations" (Chap. 5), Public Service (Chap. 6) 
 
8.    After going through the foregoing exercise, I'm still not sure which code's organization 
better reflects the practice of law or "the real world," and would best enable a lawyer who is 
confronted with an ethical dilemma to quickly and accurately find the information he or she 
needs to resolve the matter.  Perhaps my problem is that I am equally familiar with the California 
Rules and Model Rules, having taught both in my classes for a dozen years, and do not find 
either organization to be better in helping me find the relevant rule.  The meeting discussion 
should be interesting. 
 
 
August 24, 2004 Randy Difuntorum Memo to RRC: 
 

DATE: August 24, 2004 
TO: Members, Commission for the Revision of the Rules of Professional Conduct 
FROM: Randall Difuntorum, Staff Counsel 
SUBJECT: Agenda Item III.G Discussion of Rule Numbering System 
================================================================== 
This memorandum provides additional materials for open session agenda item III.G 
Discussion of Rule Numbering System. The main materials were provided by Kevin Mohr and 
distributed in the August 10, 2004 supplemental agenda package. 
 
The purpose of this memorandum is to offer information that may facilitate the Commission’s 
consideration of the merits of a rule numbering system. Previously, in the interest of national 
uniformity, much of the Commission’s discussion has focused on conformance with the ABA 
Model Rule’s numbering system. While national uniformity is a very important aspect of the 
Commission’s charge, I believe that the record of the Commission’s consideration should 
include some assessment of the merits of a rule numbering system. In referring to the “merits,” 
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I am asking the Commission to consider the question of what is the best overall 
organizational structure for assuring accessibility to the subject matter covered in the rules. I 
don’t believe there is an objective basis for definitively saying whether any structure is best but I 
do think the Commission’s subjective decision should include some exploration of the merits. 
 
Structurally, the organization of the rules is accomplished by creating chapters and classifying 
each rule under a particular chapter. The key parts of this process are: 
 
1. Identifying and naming the chapters; 
2. Determining the order of the chapters; 
3. Selecting the rules that will be placed in each chapter; and 
4. Determining the order of the rules within each chapter. 
 
A good example of this organizational structure is RPC Chapter 5 “Advocacy and 
Representation” that includes the following rules in the following order: 

Rule 5-100: Threatening Criminal, 
Administrative, or Disciplinary Charges 
Rule 5-110: Performing the Duty of 
Member in Government Service 
Rule 5-120: Trial Publicity 
Rule 5-200: Trial Conduct 

 
 

Rule 5-210: Member as Witness 
 Rule 5-220: Suppression of Evidence 
Rule 5-300: Contact with Officials 
Rule 5-310: Prohibited Contact with 
Witnesses 
Rule 5-320: Contact with Jurors  

Each of the rules in the chapter relate to the topic reflected in the chapter name and within the 
chapter the rules are presented in a logical order, starting chronologically with matters that occur early 
in an advocacy setting and ending with matters that occur later. 
 
Compare this RPC chapter to the relevant ABA Model Rule’s counterpart, Chapter 3 “Advocate” that 
includes the following rules in the following order: 

3.1: Meritorious Claims and Contentions 
3.2: Expediting Litigation 
3.3: Candor Toward the Tribunal 
3.4: Fairness to Opposing Party and 

Counsel 
3.5: Impartiality and Decorum of the 

Tribunal 

3.6: Trial Publicity 
3.7: Lawyer as Witness 
3.8: Special Responsibilities of a 

Prosecutor 
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3.9: Advocate in Nonadjudicative 
Proceedings  

Like the RPC approach, the rules relate to the chapter name and are presented in a logical order 
that begins with broad general matters (meritorious claims) and then covers specific advocate 
subjects that are narrower in scope (special duties of prosecutors). 
 
Is one approach better than the other? Could a completely new system be developed? Although the 
answer is likely a matter of personal preference, to assist the Commission in exploring the merits of a 
rule numbering system, provided are the following materials: 
 
1. Chart comparing the RPC and MR chapters and rules w/in each chapter; 
2. Chart listing each RPC and identifying the RPC chapter and MR counterpart chapter; 
3. Headings and sub-headings for the Rutter Guide on Professional Responsibility; and 
4. Headings and sub-headings for the Restatement 3d, The Law Governing Lawyers. 
 
(These materials were developed with the assistance of Professional Competence law clerk Sandie 
Boerio.) 
 

Items 3 and 4 are provided as examples of other organizational approaches used to categorize 
professional responsibility topics. I find it interesting that both the Rutter Guide and the 
Restatement have a dedicated chapter entitled “Conflicts of Interest” (e.g., section IV of the Rutter 
Guide; and Chapter 8 of the Restatement); however, both the RPC and MR approach omit the 
common phrase “conflicts of interest” in any of their respective chapters. One could argue that on the 
issue of conflicts, the approach taken by the Rutter Guide and the Restatement 3d is more 
intuitive than the RPC or MR approach. 
 
Along these lines, in reviewing the materials, some questions to ask yourself about the RPC and MR 
rule numbering system or any other proposed system include the following: 
 

1. Are the chapter names recognizable to practicing lawyers? 
2. Does the importance or frequency of certain topics warrant a separate chapter (i.e., conflicts 

of interest or fee agreements)? 
3. Is there a logical order to the order of the chapters? 
4. Is there a logical order to the order of the rules within a chapter? 
5. Should certain rules be broken into component parts in order to be placed in different 

chapters (i.e., consider the breadth of topics covered in MR 1.8.)? 
6. Does placement of a particular rule under a particular chapter pose a potential issue in the 

construction and interpretation of the meaning and intent of the rule (i.e., consider the 
placement of RPC 2-200 in the chapter entitled “Relationship Among Members”; this 
chapter title did not seem to keep the Sup. Ct. from emphasizing client protection policies in 
the Chambers v. Kay case)? 

 
I hope the foregoing observations and the attachments are helpful. I can be reached at (415) 538-
2161 if you have any questions. 
 
 

PUBLIC COMMENT RECEIVED 
 
June, 2002 Rob Glusman E-mail to Sondheim: 
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Harry: 
 
Thank you for the response. Even thought it was late it was still welcomed. 
 
I don't have time to give you my thoughts on the rules right now. I just recall in a conversation 
with Palmer Madden that he and I agreed on one thing. I know that there is a history on why 
California did not conform it's numbering to the ABA Model Rules, or perhaps the other way 
around. And I believe that there is a little, or maybe not so little us-verses-them going on with 
that fact. 
 
Nonetheless, as a teacher in this field for the last three year, I have found it extremely difficult to 
point out the differences in the two sets or rules when there seems to be a deliberate attempt to 
avoid organizing the rules so that the sequence is similar. While California certainly has some 
major differences with the Model Rules, and while I agree with most of them, some 38 states or 
more have adopted the Model Rules in one form or another. When we are discussing Multi-
jurisdictional Practice and when the Country and the World are made smaller and more 
accessible through advances in technology, does it not make sense to create as much 
uniformity in form if not substance by numbering the rules in a way that is consistent with a 
majority of other jurisdictions? 
 
Just a thought, and one that you have probably already considered at that.  
 
 
February 17, 2004 Sam Bufford E-mail to RRC List: 
 
I think that California should follow the ABA numbering system, even if the content is different.  
For out of state lawyers (the number of which continues to increase) who have need to find out 
what a California rule is, the ABA system is familiar and they can find the appropriate rule.  Our 
non-standard numbering system makes it doubly difficult to find out what the California rules 
require.  In addition, our non-standard numbering system fuels the effort to have the federal 
government take over the promulgation of professional conduct rules for lawyers (which now 
grows at only a moderate pace).  
 
 
May 10, 2004 Marshall Small Letter to RRC (transmitted by Lauren M): 
 
Commission for the Review of the Rules of Professional Conduct 
c/o Lauren McCurdy 
State Bar of California 
150 Howard Street 
San Francisco, CA  94125 
 
This letter is prompted by my recent participation in the Eighth Annual Statewide Ethics 
Symposium held on April 24, 2004, in San Francisco, California, and, in particular, by my 
attendance at the panel discussing the work of the Commission for the Review of the Rules of 
Professional Conduct (the “Commission”).  I write this letter as one who, as General Counsel 
(and former chairman of the Risk Management Committee) of our Firm, has for many years 
dealt with issues of professional conduct arising under both the California Rules of Professional 
Conduct (“CRPC”) and the rules of other jurisdictions, most notably the ABA’s Model Rules of 
Professional Conduct (“ABA Model Rules”) both before and after their revision as a result of the 
work of the ABA’s Ethics 2000 Commission, as well as the work of the American Law Institute’s 
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Restatement of the Law Third, The Law Governing Lawyers, where I served on the Members’ 
Consultative Group. 
 
I assume the Commission takes seriously its charge that it is to “eliminate and avoid 
unnecessary differences between California and other states, fostering the evolution of a 
national standard with respect to professional responsibility issues.”  The achievement of such a 
goal, particularly in light of the widespread development of multijurisdictional practice as 
reflected in the approval by the California Supreme Court of new Rules 964-967, effective 
November 15, 2004, , is of pressing importance to the practicing bar for at least two reasons: 
(a)  We can expect an increasing number of attorneys from other states, who are engaged in 
multijurisidictional practice, to become subject to the CRPC.  To the extent that the California 
rules are consistent with those of most other states, as reflected in the ABA Model Rules, we 
can rightfully expect out-of-state attorneys to be aware of   and adhere to   rules of professional 
conduct that are widely recognized throughout the United States. 
 
(b)  We can expect California attorneys who increasingly engage in multijurisdictional practice in 
other states   consistent with the provisions of Rule 1 100(D)(1) of our CRPC--to be required to 
follow rules of professional conduct that may be different from our rules. To the extent that 
California's rules are consistent with those of most other states, we will not only reduce the risk 
of creating traps for unwary California attorneys, but we will assist in educating California 
attorneys with respect to the widely recognized norms of professional conduct that they can be 
expected to encounter in multijurisdictional practice.   
 
The manner in which the Commission appears to be approaching the task of achieving 
uniformity prompts me to offer the following observations: 
 
1.   If the Commission is ever going to produce a final work product that will satisfy its charge of 
evolving a national standard with respect to professional responsibility issues, it cannot continue 
with the assumption that the current California Rules of Professional Conduct should be the 
foundation on which the Commission proceeds as the basis for its final work product.  The 
current CRPC has three basic shortcomings that make its use unwise as the foundation for the 
Commission’s work: 
 
(a)   The CRPC fails to address a number of issues of professional responsibility that are 
addressed by the ABA Model Rules.  This may reflect the inclination of some members of the 
Commission to limit rules of professional responsibility to matters that involve attorney 
discipline.  In my opinion, that approach is not helpful to the practicing bar, nor consistent with 
the Commission’s charge.  Attached as Exhibit A is a comparison of the ABA Model Rules and 
the corresponding rules in the CRPC, showing where the CRPC does not address issues dealt 
with in the ABA Model Rules.  Exhibit A also notes where the CRPC deals with subjects through 
multiple rules, rather than combining them in fewer rules that will be more familiar to attorneys 
practicing with the ABA Model Rules. 
 
(b)   The discussion material accompanying the CRPC Rules is of limited utility in applying the 
Rules, as contrasted with the extensive and helpful commentaries that accompany the ABA’s 
Model Rules.  Some of the questions raised from the audience during the panel discussion of 
the Commission’s work at the Eighth Annual Symposium could have been easily answered by 
reference to the commentary to the ABA Model Rules.  For the Commission to develop 
independently its own commentary that would be as extensive and useful as the commentary 
accompanying the ABA Model Rules would seem to be an arduous and inefficient way to 
proceed. 
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(c)   In some areas -- particularly in the area of conflicts of interest -- the current CRPC Rules 
are hopelessly inadequate and require an extensive revision to reflect current legal concepts 
and clarify areas of ambiguity.  Perhaps the Commission can embark on this task on its own, as 
it is attempting to do in its definition of misconduct in proposed Rule 1-120X.  However, it would 
seem so much more efficient to start with existing work product in the ABA Model Rules, and 
then recommend such variations from the ABA Model Rules as seem appropriate to the 
Commission, keeping in mind its charge to foster the evolution of a national standard with 
respect to professional responsibility issues.  This is particularly true with respect to the subject 
of conflicts of interest, where in my view the ABA Model Rules provide a principled approach 
that, with the accompanying commentary, affords helpful guidance to the practicing bar and 
clarifies many areas of uncertainties in application of the rules of professional conduct, including 
(i) restating the rule governing resolution of conflicts with former clients currently set forth in 
CPRC Rule 3-310(E), including clarification of when a representation of a former client is 
"substantially related" to a proposed current representation of an adversary, (ii) treatment of 
conflicts involving affiliates, where existing California case law is in conflict, (iii) identifying the 
circumstances when a waiver of future conflicts will be effective, (iv) clarifying the rules 
governing imputation, and (v) identifying the circumstances when use of ethical walls will be 
recognized as effective in resolving conflicts. Clarification of these (and other) issues through 
revised rules of professional conduct and accompanying commentary will have the additional 
benefit of permitting the California Supreme Court to adopt the Commission's work product and 
thereby clarify existing ambiguities without the need to await appropriate cases in which to grant 
hearing, with the attendant delay and burden on the judicial system. 
 
In urging that the Commission follow the path charted by the ABA’s Ethics 2000 Commission, I 
do not mean to suggest that the Commission recommend the adoption of the ABA’s recently 
revised Model Rules verbatim.  There may be areas where the Commission may wish to 
recommend deviation from the ABA’s Model Rules.  However, it will be so much more efficient 
for the Commission to start with the ABA’s Model Rules and commentaries, as a matrix, and 
then consider those areas where further discussion and possible variance would be appropriate.  
Unless the Commission is willing to undertake that type of approach to its charge, I fear that the 
practicing bar and the judges who must apply the rules of professional conduct will not be 
presented by the Commission with the type of useful work product that will fulfill its charge to 
eliminate and avoid unnecessary differences between California and other states, and to foster 
the evolution of a national standard with respect to professional responsibility issues. 
The views expressed in this letter are not intended to reflect the particular bias of a large law 
firm toward either the CRPC or the ABA Model Rules. In its Final Report and Recommendation, 
dated January 7, 2002, the California Supreme Court Advisory Task Force on Multijurisdictional 
Practice emphasized its aim was to ensure the highest level of professionalism; to permit proper 
oversight; and to benefit all consumers of legal services, from individuals with limited financial 
means and small businesses to large multinational corporations.  The Final Report and 
Proposed Rules, dated March 10, 2004, of the California Supreme Court Multijurisdictional 
Practice Implementation Committee also emphasized the wide range of perspectives that 
Implementation Committee members brought to their discussions, that assisted the Committee 
in considering the interests of all people who would be affected by any change in the rules 
governing multijurisdictional practice of law.  This same spirit animates the undersigned in 
providing this letter to the Commission, with the hope that it will stimulate the Commission to 
produce a revised set of rules of professional conduct that will provide helpful and principled 
guidance to members of the practicing bars of both California and other states who will be 
permitted to practice in California under new Rules 964-967. 
 
I would appreciate your distributing copies of this letter to the members of the Commission and 
its staff. 
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The following law firms have indicated that they join with our Firm in supporting the views set 
forth in this letter: 
 
Heller Ehrman White & McAuliffe LLP 
Dorsey & Whitney LLP 
 

Respectfully submitted, 
 
/s/ 
 
Marshall L. Small 
General Counsel 
Morrison & Foerster LLP 

 
 
 
Exhibit A 
Correlation chart comparing coverage of ABA Model Rules and CRPC 
 
ABA Model Rules          CRPC 
 
Rule #            Rule # 
 
1.0 Terminology ................................................1-100, 1-400(A), 3-110(B), 3-120(A), 3-310(A) 
 
 Client-Lawyer Relationship 
 
1.1 Competence................................................................................................................. 3-110 
1.2 Scope of Representation and Allocation of Authority.................................................. 3-210 
1.3 Diligence.................................................................................................................. 3-110(B) 
1.4 Communication ............................................................................................3-500, 3-510(A) 
1.5 Fees .................................................................................................................2-200, 4-2001 
1.6 Confidentiality of Information .......................................................................................None2 
1.7 Conflict of Interest: Current Clients...........................................3-310(A), (B), (C), (D) & (E) 
1.8 Conflict of Interest: Current  
 Clients: Specific Rules ..............................................3-120, 3-310(B), 3-320, 3-300, 3-400, 
              4-210, 4-300, 4-400
  
1.9 Duties to former Clients .......................................................................................... 3-300(E) 
1.10 Imputation of Conflicts of Interest: General Rule ...................3-310(B), Discussion para. 6 
1.11 Special Conflicts of Interest for Former and 
      Current Government Officers and Employees ........................................................None 
1.12 Former Judge, Arbitrator, Mediator or 
      Other Third-Party Neutral ........................................................................................None 
1.13 Organization as Client.................................................................................................. 3-600 

                                                 
1 See also Bus. & Prof. Code §§ 6147-6148.   
2 But see Bus. & Prof. Code §§ 6068(e), 6128(a), Evidence Code §§ 950-956.5; General Dynamics 
Corporation v. Superior Court, 7 Cal. 4th 1164 (1994); Fox Searchlight Pictures, Inc. v. Paladino, 89 Cal. 
App. 4th 294, 314 (2001); People v. Dang, 93 Cal. App. 4th 1293 (2001); Cal. State Bar Standing 
committee on Professional Responsibility and Conduct, Formal Opinion No. 1996-146.   
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1.14 Client with Diminished Capacity ...................................................................................None 
1.15 Safekeeping Property .................................................................................................. 4-100 
1.16 Declining or Terminating Representation.................................................................... 3-700 
1.17 Sale of Law Practice.................................................................................................... 2-300 
1.18 Duties to Prospective Client...........................................................................................none 
 
                 Counselor 
 
2.1 Advisor ..........................................................................................................................None 
2.2 (Deleted) 
2.3 Evaluation for Use by Third Persons ............................................................................None 
ABA Model Rules          CRPC 
 
Rule #            Rule # 
 
2.4 Lawyer Serving as Third-Party Neutral ........................................................................None 
 
                 Advocate 
 
3.1 Meritorious Claims and Contentions...........................................................................3-2003 
3.2 Expediting Litigation ......................................................................................................None 
3.3 Candor toward the Tribunal ........................................................................................5-2004 
3.4 Fairness to Opposing Party and Counsel.....1-120, 3-200, 5-200(E), 5-202, 5-220, 5-3105 
3.5 Impartiality and Decorum of the Tribunal .........................................................5-300, 5-320 
3.6 Trial Publicity ................................................................................................................ 5-120 
3.7 Lawyer as Witness....................................................................................................... 5-210 
3.8 Special Responsibilities of a Prosecutor ..................................................................... 5-110 
3.9 Advocate in Nonadjudicative Proceedings ...................................................................None 
 
         Transactions with Persons Other Than Clients 
 
4.1 Truthfulness in Statements to Others..........................................................................None6 
4.2 Communication with Person Represented by Counsel............................................... 2-100 
4.3 Dealing with Unrepresented Person.............................................................................None 
4.4 Respect for Rights of Third Persons.............................................................................None 
 
       Law Firms and Associations 
 
5.1 Responsibilities of partners, managers, and Supervisory lawyers ..............................None 
5.2 Responsibilities of a Subordinate Lawyer ....................................................................None 
5.3 Responsibilities Regarding Nonlawyer Assistants ......................3-110, Discussion para. 1 
5.4 Professional Independence of a Lawyer ..........................1-310, 1-320(A), 1-600, 3-310(F) 
5.5 Unauthorized Practice of Law;....................................................................................1-3007 
    Multijurisdictional Practice of law........................................................MJP Rules 964-967 
5.6 Restrictions on Right to Practice................................................................................. 1-500 
5.7 Responsibilities Regarding Law-related Services ........................................................None 

                                                 
3 See also Bus. & Prof. Code § 6068(c).   
4 See also Bus. & Prof. Code §§ 6068(d) and 6128(a).   
5 See also Bus. & Prof. Code §§ 6068(d) and 6128(a).   
6 But see Bus. & Prof. Code §§ 6068(d), 6106, 6128(a).   
7 See also Bus. & Prof. Code § 6125-6127.   
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      Public Service 
 
6.1 Voluntary Pro bono Public Service...............................................................................None 
6.2 Accepting Appointments ...............................................................................................None 
ABA Model Rules          CRPC 
 
Rule #            Rule # 
 
6.3 Membership in Legal Services Organization............................................................... 1-600 
6.4 Law Reform Activities Affecting client Interests ...........................................................None 
6.5 Nonprofit and Court-Annexed Limited 
   Legal Services Programs............................................................................................None 
 
     Information About Legal Services 
 
7.1 Communications concerning a Lawyer’s Services...................................................... 1-400 
7.2 Advertising ...................................................................................1-400, 1-320(B), 1-320(C) 
7.3 Direct contact with Prospective Clients ...........................................................1-400(B), (C) 
7.4 Communication of Fields of Practice and Specialization1-400(D)(6), 1-400(E), Standard 11 
7.5 Firm Names and Letterheads ......................................1-400(E), Standards (6), (7), (8), (9) 
 
7.6 Political Contributions to Obtain Government 
    Legal Engagements or Appointments by Judges .....................................................None 
 
    Maintaining the Integrity of the Profession 
 
8.1 Bar Admission and Disciplinary Matters...................................................................... 1-200 
8.2 Judicial and Legal Officials .......................................................................................... 1-700 
8.3 Reporting Professional Misconduct..............................................................................None 
8.4 Misconduct................................................................................................................... 1-120 
8.5 Disciplinary Authority; Choice of Law .....................................................................1-100(D) 
 None............................................................................................................................. 1-110 
 None............................................................................................................................. 1-311 
 None............................................................................................................................. 1-710 
 None............................................................................................................................. 2-400 
 None............................................................................................................................. 3-320 
 None............................................................................................................................. 3-510 
 None............................................................................................................................. 5-100 
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ORGANIZATION OF THE CALIFORNIA RULES OF PROFESSIONAL 
CONDUCT AND THE ABA MODEL RULES 

 
California Rules of Professional Conduct ABA Model Rules of Professional 

Conduct 
Chapter 1:  Professional Integrity in 

General 
Chapter 1:  Client-Lawyer Relationship 

Rule 1-100:  Rules of Professional 
Conduct, in General 

1.0:  Terminology 

Rule 1-110:  Disciplinary Authority of 
State Bar 

1.1:  Competence 

Rule 1-120:  Assisting, Soliciting or 
Inducing violations 

1.2:  Scope of Representation and 
Allocation of Authority Between Client 
and Lawyer 

Rule 1-200:  False Statement regarding 
Admission to the Bar 

1.3:  Diligence 

Rule 1-300:  Unauthorized Practice of Law 1.4:  Communication 
Rule 1-310:  Forming a Partnership with a 
Non-Lawyer 

1.5:  Fees 

Rule 1-311:  Employment of Disbarred, 
Suspended, Resigned, or Involuntarily 
Inactive Members 

1.6:  Confidentiality of Information 

Rule 1-320:  Financial Arrangements with 
Non-Lawyers 

1.7:  Conflict of Interest:  Current Clients 

Rule 1-400:  Advertising and Solicitation 1.8:  Conflict of Interest:  Current Clients:  
Specific Rules 

Rule 1-500:  Agreements Restricting a 
Member’s Practice 

1.9:  Duties to Former Clients 

Rule 1-600:  Legal Services Programs 1.10:  Imputation of Conflicts of Interest:  
General Rules 

Rule 1-700:  Member as Candidate for 
Judicial Office 

1.11:  Special Conflicts of Interest for 
Former and Current Government Officers 
and Employees 

Rule 1-710:  Member as Temporary Judge, 
Referee, or Court-Appointed Arbitrator 

1.12:  Former Judge, Arbitrator, Mediator, 
or Other Third-Party Neutral 

 1.13:  Organization as Client  
Chapter 2:  Relationship Among 

Members  
1.14:  Client with Diminished Capacity 

Rule 2-100:  Communication with a 
Represented Party 

1.15:  Safekeeping Property 

Rule 2-200:  Financial Arrangements 
Among Lawyers 

1.16:  Declining or Terminating 
Representation 

Rule 2-300:  Sale or Purchase of a Law 
Practice of a Member, Living or Deceased 

1.17:  Sale of Law Practice 

Rule 2-400:  Prohibited Discriminatory 
Conduct in a Law Practice 

1.18:  Duties to Prospective Client 

  
Chapter 3:  Professional Relationship Chapter 2:  Counselor 



RRC - Rule Number - Comparison Chart - Cf. Cal. to MR (082404).doc Page 2 of 6 August 25, 2004 

California Rules of Professional Conduct ABA Model Rules of Professional 
Conduct 

with Clients 
Rule 3-110:  Failing to Act Competently 2.1:  Advisor 
Rule 3-120:  Sexual Relations With Client 2.3:  Evaluation for Use by Third Persons 
Rule 3-200:  Prohibited Objectives of 
Employment 

2.4:  Lawyer Serving as Third-Party 
Neutral 

Rule 3-300:  Avoiding Interests Adverse to 
a Client 

 

Rule 3-310:  Avoiding the Representation 
of Adverse Interests 

Chapter 3:  Advocate 

Rule 3-320:  Relationship with Other 
Party’s Lawyer 

3.1:  Meritorious Claims and Contentions 

Rule 3-400:  Limited Liability to Client 3.2:  Expediting Litigation 
Rule 3-500:  Communication 3.3:  Candor Toward the Tribunal 
Rule 3-510:  Communication of Settlement 
Offer 

3.4:  Fairness to Opposing Party and 
Counsel 

Rule 3-600:  Organization as Client 3.5:  Impartiality and Decorum of the 
Tribunal 

Rule 3-700:  Termination of Employment 3.6:  Trial Publicity 
 3.7:  Lawyer as Witness 
Chapter 4:  Financial Relationship With 

Clients 
3.8:  Special Respons ibilities of a 
Prosecutor 

Rule 4-100:  Preserving Identity of Funds 
and Property of a Client 

3.9:  Advocate in Nonadjudicative 
Proceedings 

Rule 4-200:  Fees for Legal Services  
Rule 4-210:  Payment of Personal or 
Business Expenses Incurred by or for a 
Client 

Chapter 4:  Transactions With Persons 
Other Than Clients 

Rule 4-300:  Purchasing Property at a 
Foreclosure or a Sale Subject to Judicial 
Review 

4.1:  Truthfulness in Statements to Others 

Rule 4-400:  Gifts From Client 4.2:  Communication with Person 
Represented by Counsel 

 4.3:  Dealing with Unrepresented Persons 
Chapter 5:  Advocacy and 

Representation 
4.4:  Respect for Rights of Third Persons 

Rule 5-100:  Threatening Criminal, 
Administrative, or Disciplinary Charges 

 

Rule 5-110:  Performing the Duty of 
Member in Government Service 

Chapter 5:  Law Firms and Associations  

Rule 5-120:  Trial Publicity 5.1:  Responsibilities of Supervisory 
Lawyers and Law Firms 

Rule 5-200:  Trial Conduct 5.2:  Responsibilities of a Subordinate 
Lawyer 

Rule 5-210:  Member as Witness 5.3:  Responsibilities Regarding Non 
Lawyer Assistants 
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California Rules of Professional Conduct ABA Model Rules of Professional 
Conduct 

Rule 5-220:  Suppression of Evidence 5.4:  Professional Independence of a 
Lawyer 

Rule 5-300:  Contact with Officials 5.5:  Unauthorized Practice of Law; 
Multijurisdictional Practice of Law 

Rule 5-310:  Prohibited Contact with 
Witnesses 

5.6:  Restrictions on Right to Practice 

Rule 5-320:  Contact with Jurors 5.7:  Responsibilities Regarding Law-
Related Services 

  
 Chapter 6:  Public Service 
 6.1:  Voluntary Pro Bono Publico Service 

 6.2:  Accepting Appointments 
 6.3:  Membership in Legal Services 

Organizations 
 6.4:  Law Reform Activities Affecting 

Client Interests 
 6.5:  Non-Profit and Court-Annexed 

Limited Legal-Service Programs 
  
 Chapter 7:  Information About Legal 

Services 
 7.1:  Communications Concerning A 

Lawyer’s Services 
 7.2:  Advertising 
 7.3:  Direct Contact with Prospective 

Clients 
 7.4:  Communication of Fields of Practice 

and Specialization 
 7.5:  Firm Names and Letterheads 
 7.6:  Political Contributions to Obtain 

Government Legal Engagements or 
Appointments by Judges 

  
 Chapter 8:  Maintaining the Integrity of 

the Profession 
 8.1:  Bar Admission and Disciplinary 

Matters 
 8.2:  Judicial and Legal Officials 
 8.3:  Reporting Professional Misconduct 
 8.4:  Misconduct 
 8.5:  Disciplinary Authority:  Choice of 

Law 
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CALIFORNIA CHAPTERS VERSUS ABA CHAPTERS 
SORTED BY CALIFORNIA RULES 

 
California Rule California Chapter ABA Chapter 

Rule 1-100:  Rules in 
General 

Chapter 1: Professional 
Integrity in General  

Preamble 
Chapter 8:  Maintaining the 
Integrity of the Profession 

Rule 1-110:  Disciplinary 
Authority  

Chapter 1: Professional 
Integrity in General 

Chapter 8:  Maintaining the 
Integrity of the Profession 

Rule 1-120:  Assisting, 
Soliciting or Inducing 
violations 

Chapter 1: Professional 
Integrity in General 

Chapter 8:  Maintaining the 
Integrity of the Profession 

Rule 1-200:  False 
Statement regarding 
Admission  

Chapter 1: Professional 
Integrity in General 

Chapter 8:  Maintaining the 
Integrity of the Profession 

Rule 1-300:  Unauthorized 
Practice of Law 

Chapter 1: Professional 
Integrity in General 

Chapter 5:  Law Firms and 
Associations 

Rule 1-310:  Forming a 
Partnership with a Non-
Lawyer 

Chapter 1: Professional 
Integrity in General 

Chapter 5:  Law Firms and 
Associations 

Rule 1-311:  Employment 
of Disbarred, Suspended, 
Resigned, or Involuntarily 
Inactive Members 

Chapter 1: Professional 
Integrity in General 

No ABA equivalent 

Rule 1-320:  Financial 
Arrangements with Non-
Lawyers 

Chapter 1: Professional 
Integrity in General 

Chapter 5:  Law Firms and 
Associations 

Rule 1-400:  Advertising 
and Solicitation 

Chapter 1: Professional 
Integrity in General 

Chapter 7:  Information 
About Legal Services 

Rule 1-500:  Agreements 
Restricting a Member’s 
Practice 

Chapter 1: Professional 
Integrity in General 

Chapter 5:  Law Firms and 
Associations 

Rule 1-600:  Legal Services 
Programs 

Chapter 1: Professional 
Integrity in General 

No ABA equivalent 

Rule 1-700:  Member as 
Candidate for Judicial 
Office 

Chapter 1: Professional 
Integr ity in General 

Chapter 8:  Maintaining the 
Integrity of the Profession 

Rule 1-710:  Member as 
Temporary Judge, Referee, 
or Court-Appointed 
Arbitrator 

Chapter 1: Professional 
Integrity in General 

Chapter 1:  Client-Lawyer 
Relationship 
Chapter 2:  Counselor 

   

Rule 2-100:  
Communication with a 
Represented Party 

Chapter 2:  Relationship 
Among Members 

Chapter 4:  Transactions 
with Persons Other Than 
Clients 

Rule 2-200:  Financial 
Arrangements Among 

Chapter 2:  Relationship 
Among Members 

Chapter 1:  Client-Lawyer 
Relationship 
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California Rule California Chapter ABA Chapter 

Lawyers 
Rule 2-300:  Sale or 
Purchase of a Law Practice 
of a Member, Living or 
Deceased 

Chapter 2:  Relationship 
Among Members 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 2-400:  Prohibited 
Discriminatory Conduct  

Chapter 2:  Relationship 
Among Members 

Chapter 8:  Maintaining the 
Integrity of the Profession 

   

Rule 3-110:  Failing to Act 
Competently 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 
Chapter 5:  Law Firms and 
Associates 

Rule 3-120:  Sexual 
Relations With Client 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-200:  Prohibited 
Objectives of Employment 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 3:  Advocate 

Rule 3-300:  Avoiding 
Interests Adverse to a Client 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-310:  Avoiding the 
Representation of Adverse 
Interests 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-320:  Relationship 
with Other Party’s Lawyer 

Chapter 3:  Professional 
Relationship with Clients 

No ABA equivalent 

Rule 3-400:  Limited 
Liability to Client 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-500:  
Communication 

Chapter 3:  Professional 
Relationship with Clients 

Preamble 
Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-510:  
Communication of 
Settlement Offer 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-600:  Organization 
as Client 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 3-700:  Termination of 
Employment 

Chapter 3:  Professional 
Relationship with Clients 

Chapter 1:  Client-Lawyer 
Relationship 

   

Rule 4-100:  Preserving 
Identity of Funds and 
Property of a Client 

Chapter 4:  Financial 
Relationship With Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 4-200:  Fees for Legal 
Services 

Chapter 4:  Financial 
Relationship With Clients 

Chapter 1:  Client-Lawyer 
Relationship 

Rule 4-210:  Payment of 
Personal or Business 
Expenses Incurred by or for 

Chapter 4:  Financial 
Relationship With Clients 

Chapter 1:  Client-Lawyer 
Relationship 
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California Rule California Chapter ABA Chapter 

a Client 
Rule 4-300:  Purchasing 
Property at a Foreclosure or 
a Sale Subject to Judicial 
Review 

Chapter 4:  Financial 
Relationship With Clients 

No ABA equivalent 

Rule 4-400:  Gifts From 
Client 

Chapter 4:  Financial 
Relationship With Clients 

Chapter 1:  Client-Lawyer 
Relationship 

   
Rule 5-100:  Threatening 
Criminal, Administrative, or 
Disciplinary Charges 

Chapter 5:  Advocacy and 
Representation 

No ABA equivalent 

Rule 5-110:  Performing the 
Duty of Member in 
Government Service 

Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-120:  Trial Publicity Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-200:  Trial Conduct Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-210:  Member as 
Witness 

Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-220:  Suppression of 
Evidence 

Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-300:  Contact with 
Officials 

Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-310:  Prohibited 
Contact with Witnesses 

Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

Rule 5-320:  Contact with 
Jurors 

Chapter 5:  Advocacy and 
Representation 

Chapter 3:  Advocate 

 



         RE:  Rule Numbering System 
8/27-28/04 Commission Meeting 
Open Session Item III.G. 
Supplemental Mailing 

 
-----Original Message----- 
From: Kevin Mohr [mailto:kemohr@comcast.net] 
Sent: Tuesday, August 10, 2004 10:17 AM 
To: Difuntorum, Randall 
Cc: McCurdy, Lauren; Kevin Mohr; Kevin Mohr; Kevin Mohr; Karen Betzner; Harry Sondheim (E-mail) 
Subject: RRC - Rule Number - Supplemental Materials - 08/27 & 08/28/04 Meeting - Agenda Item  

Greetings Randy & Lauren: 
 
As we discussed briefly last week, I've attached summaries of the Kutak Commission report on rule 
format (which the ABA folks provided us), and the other materials we have on rule format/numbering: 
Creamer and Simon articles, and Oregon Rules Committee Report. 
 
I've also attached a clean copy of the Kutak Commission Report (scanned; cleaner than the fax), and 
copies of the Creamer and Simon articles, as well as the Oregon Report.  All documents are in Word. 
 
All I've done is summarize them to assist the Commissioners in their preparation for the meeting 
discussion. 
 
Some Comments: 
 
1.    I can't add much to those articles except perhaps to note that the current Code states (Iowa, 
Nebraska, New York, Ohio and Oregon) all appear to be moving inexorably to a Model Rule format (Iowa 
and Oregon have already submitted reports and the move is under serious consideration in the other 
states).  Maine appears to be holding fast with its unique Code format that is based on the language of 
the ABA Code's Disciplinary Rules but is organized in a substantially different way, without the Canons or 
Ethical Considerations (which is another way of saying in this area, California is not uniquely unique). 
 
2.    I can note that California already has a "restatement" approach, i.e., a black letter rule and comments 
(Discussion), so much of the substance of the Kutak Commission's 8/1982 report on rules format is more 
of historical interest (though the concerns raised in that report about use of Canons and Ethical 
Considerations as a basis for discipline might also be applied to concerns about a similar use of 
Discussion paragraphs to impose discipline). 
 
3.    I have not been in contact with Karen or tried to address the more substantive issue of which format -
- ABA or California -- better reflects the practice of law or how ethics issues might arise, and therefore 
would be best positioned to enable a lawyer to quickly find a resolution to his or her identified ethical 
concern.  There are some similarities.  For example, both the ABA and California devote a chapter to 
Client-Lawyer relationship (MR's Ch. 1 and Cal's Ch. 3), and those chapters include some of the same 
rules (e.g., Competence, Communication, Conflicts, Confidentiality), but while the ABA will also include in 
that chapter "Fees" (MR 1.5), "Safekeeping Property" (1.15) and "Sale of Law Practice" (1.17), Cal. 
spreads its analogous rules in other chapters: Fees (4-200); Client Funds (4-100), Sale of Law Practice 
(2-300). 
 
4.    Two of the ABA Chapters are devoted to different functions of the lawyer (set out in Preamble, ¶.[2]): 
Chapter 2 - Counselor and Chapter 3 - Advocate.  California also has a chapter devote to Advocacy -- 
Chapter 5, which has many of the same rules as in the Model Rule's Chapter 3.  California does not, 
however, have a chapter devoted to "Counselor" functions (i.e., Advisor, Evaluator) similar to MR chapter 
2, but the RRC at the 7/9/04 Meeting adopted a tentative draft of a rule that largely tracks MR 2.4 
(proposed rule 1-720). 
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5.    The ABA has a separate chapter devoted to "Information About Legal Services" (the "7 series" on 
advertising & solicitation), while California has had rule 1-400 (in its first chapter on "Professional Integrity 
In General").  The RRC, however, adopted at the 7/9/04 Meeting black letter advertising & solicitation 
rules based on the ABA rules template. 
 
6.    Chapter 1 of the Cal. Rules is titled "Professional Integrity in General".  The Model Rules have 
Chapter 8, "Maintaining the Integrity of the Profession."  Note that the MR Preamble, ¶. [1] states that "[a] 
lawyer, as a member of the legal profession, is a representative of clients, an officer of the legal system 
and a public citizen having special responsibility for the quality of justice."  The California chapter includes 
the following rules.  I've parenthetically noted where the analogous MR can be found. 

1-100.  Rules of Professional Conduct, in General (see Preamble, MR 8.5 re jurisdiction 
& choice of law) 
1-110.  Disciplinary Authority of State Bar (MR 8.5) 
1-120.  Assisting, Soliciting or Inducing Violations (MR 8.4) -- Consider also tentative 
draft of rule 1-120X. 
1-200.  False Statement re Admission to the Bar (MR 8.1) 
1-300.  UPL (MR 5.5) -- Note that Chapter 5 of the MR's is devoted to "Law Firms and 
Associations".  Note also MR 5.5's MJP provisions; cf. California Rules of Court 964-967, 
and proposed bar rules currently out for public comment. 
1-400.  Advertising & Solicitation (MR 7.1 to 7.6) 
1-500.  Agreements Restricting a Member's Practice (MR 5.6). 
1-600.  Legal Services Programs (no analog in MR's) 
1-700.  Member as Candidate for Judicial Office (no analog in MR's) 
1-710.  Member as Temporary Judge, etc. (see, e.g., MR 2.4; see also MR 1.12). 

 
7.   The ABA also has chapters on "Transactions with Persons Other Than Clients" (Chap. 4), "Law Firms 
and Associations" (Chap. 5), Public Service (Chap. 6) 
 
8.    After going through the foregoing exercise, I'm still not sure which code's organization better reflects 
the practice of law or "the real world," and would best enable a lawyer who is confronted with an ethical 
dilemma to quickly and accurately find the information he or she needs to resolve the matter.  Perhaps 
my problem is that I am equally familiar with the California Rules and Model Rules, having taught both in 
my classes for a dozen years, and do not find either organization to be better in helping me find the 
relevant rule.  The meeting discussion should be interesting. 
 
 
Kevin 
 
--  
Kevin E. Mohr 

Professor 

Western State University College of Law 

1111 N. State College Blvd. 

Fullerton, CA 92831 

714-459-1147 

714-738-1000 x1147 

714-525-2786 (FAX) 

kevin_e_mohr@compuserve.com 

kevinm@wsulaw.edu 
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CalBar – RRC – Rule Numbering 
Summary of Kutak Report on Rule Format, 

Articles by Prof. Simon & Robert Creamer & 
Report of Oregon State Bar 

Kevin Mohr 
August 9, 2004 

 
 

SUMMARIES OF VARIOUS ARTICLES & REPORTS 
CONCERNING RULE FORMAT ISSUES 

 
I. Kutak Report on Model Rule Format (1982) 
 
The Kutak Report’s consideration of the rule format focuses on the advantages of an 
ethics code that is modeled on a Restatement approach, i.e., a black letter rule, with 
each rule followed by comments that explain the black letter rule.  The rules then would 
be organized into chapters by subject matter. 
 
The Kutak Commission took the position that this approach was better than the format 
of the ABA Model Code of Professional Responsibility (“ABA Code”), which had a 
cumbersome organization: Nine “canons” that are based on subject matter, with each 
canon containing a number of Ethical Considerations, which are intended to be 
aspirational, and Disciplinary Rules, the violation of which is intended to subject the 
lawyer to discipline. 
 
The Commission urged the adoption of a Restatement approach for three main 
reasons: 
 
1. The ABA Code was very difficult to use, often requiring a lawyer to consult with 

several different Canons, and the Disciplinary Rules and Ethical Considerations 
therein, to determine the proper course of conduct.  This is a disadvantage for 
lawyers with busy practices. 

 
2. The Restatement approach is familiar to lawyers and would allowed lawyers to 

readily ascertain which part of a rule was enforceable and which part was 
intended to provide guidance). 

 
3. Related to 3, courts and disciplinary agencies applying the ABA Code were 

treating the Canons and Ethical Considerations not as aspirational but as 
enforceable rules and disciplining lawyers who did not attain the aspirational 
goals contained in those segments of the ABA Code.  Of particular concern to 
the Kutak Commission was use of the Canons as a standard in discipline 
proceedings as the Canons were drafted in particularly broad language, and thus 
lawyers are not given fair warning as to the kinds of conduct for which they might 
be disciplined. (Page 3, ¶.1)  The Commission gives the example of Canon 9’s 
“appearance of impropriety” language that had been converted into a largely 
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unworkable standard in a broad array of conflicts of interest situations. (Page 4, 
¶.1).  The Commission was also concerned with the use of the Ethical 
Considerations as disciplinary standards, as they too were generally intended to 
be aspirational, though in some instances what are generally considered duties 
(e.g., communicating significant developments to a client) are phrased 
aspirationally. (Page 3, ¶.2). 

 
In addition to the foregoing, the Commission noted that the position of the National 
Organization of Bar Counsel (NOBC) to retain the Ethical Considerations for interpreting 
the Disciplinary Rules and that lawyers should “should conduct their business well 
within the tolerances of 'aspirational' goals,” pointed up the problem with the Code 
format that it had identified: “it is inevitable that second and third tier standards will be 
used interpretatively to expand enforceable rules by hindsight.” (Page 5, ¶.1). 
 
 
II. Simon Article (2004). 
 
Professor Roy Simon of Hofstra, who is a member of the New York State Bar’s 
Committee on Standards of Attorney Conduct (“COSAC”) urges New York’s adoption of 
the Model Rules as the template for New York’s ethics code.  As New York is one of the 
five remaining states that have an ABA Code format, he uses many of the same 
arguments as the Kutak Commission used in 1982.  He buttresses that argument with 
the uniformity argument, i.e., adopting the Model Rule format will bring New York in line 
with the majority of states that have adopted the Model Rules, thereby providing New 
York with an extended database of case law and disciplinary proceedings that have 
interpreted and applied the Model Rules. 
 
He also notes the following as advantages to adopting the Model Rules: 
 
1. They are generally easier to use, with a definable black letter law, followed by 

comments specific to the rule they follow (unlike the ABA Code, where the 
explanatory Ethical Considerations precede the Disciplinary Rules), often with 
comments that refer to specific paragraphs within the rule. 

 
2. The Model Rules contain more topics that are found in the ABA Code (e.g., 

Model Rule 1.18, duties owed prospective clients, etc.) 
 
3. It will avoid conflicts in the ethics rules for New York lawyers with a national 

practice. 
 
4. New York would have greater influence nationally in the legal ethics field. 
 
Prof. Simon also notes a drawback in adopting the Model Rules: Because New York’s 
approach would be to start with the Model Rules as a template and then customize the 
rules, they would not attain the uniformity of ethics law that is one of the major reasons 
for adopting the format.  Those familiar with the present New York Code, as well as 
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those familiar with the Model Rules, would be confronted with an ethics code that is 
neither.  However, Professor Simon notes that that is true already, as the present New 
York Code is already substantially different in language from the ABA Code. 
 
 
III. Creamer Article (August 2002) 
 
Robert Creamer of ALAS proposes that all states adopt the Model Rules format and his 
six “Conventions of Consistency” to enable lawyers to “promptly and safely determine 
whether and how any particular state ethics rule varies from the corresponding ABA 
Model Rule.  He argues that “a consistent format is appropriate for regulatory schemes 
with multijurisdictional application.”  The six “Conventions of Consistency” are: 
 
1. Use the 2002 Model Rules numbering system for all “black letter” rules and 

comments. 
 
2. If a particular rule, paragraph, or comment of a Model Rule is not adopted, leave 

that rule, paragraph, or comment blank. Designate omitted rules, paragraphs, or 
comments as “reserved.”  This serves two purposes.  First, it tells the lawyers in 
that jurisdiction and the rest of the world that the jurisdiction decided not to adopt 
or modify that particular provision of the Model Rules.  Second, it eliminates the 
need to renumber the rules, paragraphs, or comments that follow, a practice that 
would inevitably cause additional confusion. 

 
3. Keep the same rule and paragraph designations for similar subject matter 

whenever possible, even if the substance is changed from the Model Rules.  For 
example, the exceptions to the general duty of confidentiality are stated in Model 
Rule 1.6(b).  It will aid understanding of the rule if lawyers could always find that 
information in rule 1.6(b) in every jurisdiction. 

 
4. Place new and unique provisions at the at the end of the rule.  For example, if a 

jurisdiction wishes to add a new provision regarding imputation of conflicts, it 
should become new Rule 1.10(e) of that jurisdiction.  As in Convention 2, this 
serves two purposes.  It signals clearly that the jurisdiction has a new and 
different rule; and it reduces the confusion caused when unique state provisions 
are assigned rule numbers or paragraphs that cover different subjects in the 
Model Rules and other states. 

 
5. Place new or additional comments dealing with similar subject matter after the 

corresponding Model Rules comment. For example, Comment [2] to Model Rule 
1.13 concerns communications with a constituent of an organizational client. If 
the jurisdiction wishes to create an additional comment on that topic, the 
additional comment should be new Comment [2A]. Again, this will highlight the 
new material and minimize potential confusion. New comments with no 
analogous or related material in the Model Rules should be placed at the end of 
all other comments. 

 5



 
6. Explain in comments any variations from the Model Rules.  There are many 

reasons why a jurisdiction, having made the decision to adopt the Model Rules 
and comments in general, may decide not to adopt particular provisions of those 
rules or comments.  However, it is important for lawyers to know those reasons 
so they may better understand the rules and conform their conduct to the 
standards that the jurisdiction’s supreme court has set. 

 
 
IV. Oregon State Bar Report (2003). 
 
Oregon is an ABA Code state, though its Code has been substantially revised over the 
years.  It appointed a Rules Committee that recognized the advantages of adopting the 
Model Rule format but decided at first to review its Code rule by rule, comparing the 
language of its current Code sections to the Model Rules.  The committee took an “if t 
ain’t broke, don’t fix it” approach, and replaced the current Oregon language only if 
warranted.  It then went through those Model Rules that have no ABA Code counterpart 
(e.g., MR 1.13, analogous to Cal. Rule 3-600) and determined some of those rules 
should be added to the Oregon Code. 
 
After identifying the substance of the rules it wanted, the Committee returned to address 
whether Oregon should adopt the Model Rules format and decided it should.  The 
advantage cited were pretty much the same ones identified in Prof. Simon’s article.  In 
addition, the Committee also noted that both Washington and Idaho, with which whom it 
enjoys a reciprocity arrangement, are both Model Rules states; the Oregon House of 
Delegates adopted a directive of Oregon’s Disciplinary System Task Force to make the 
Code simpler and clearer; and in 2002, Tennessee had become the 44th jurisdiction to 
adopt the Model Rules format. 
 
The Committee then made a second review, starting with the Model Rules, which 
review was guided by three competing values: “uniformity; retention of those aspects of 
the rules that are unique to Oregon or special in some other way; and having the best 
written rule.”  After the review and adoption of most of the Model Rules and retention of 
some of the Oregon language, the Committee then recommended the adoption of the 
Model Rules format and rules, but not the comments, though they suggested the 
comment “be recognized as an interpretive guide.” 
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AMERICAN BAR ASSOCIATION 
COMMISSION ON EVALUATION 
OF PROFESSIONAL STANDARDS 

 
REPORT TO THE HOUSE OF DELEGATES 

 
 

RECOMMENDATION 
 
 

BE IT RESOLVED, that the House of Delegates of the American Bar 
Association approves the “restatement” format of the Model Rules of 
Professional Conduct for the formulation of changes in the 
profession’s ethical standards. 
 

REPORT 
 

This Report of the Commission On Evaluation of Professional 
Standards is limited to the Commission’s recommendation that ethical 
standards governing the profession be promulgated in a “restatement” 
format consisting of black-letter Rules and explanatory Comments.  
This Report does not address the Commission’s recommendations with 
respect to substantive Rules.  Those recommendations will be addressed 
in the Commission’s Report to the House of Delegates filed prior to 
the August 1982 Annual Meeting. 
 

The-restatement format of the Model, Rules of Professional 
Conduct consists of 50 black-letter Rules, each accompanied by 
explanatory Comment.  This format is a familiar and widely accepted 
means of presenting law. The Commission has two purposes in 
recommending the use of this format.  One is to provide lawyers with 
rules in a convenient organization to which they can comfortably turn 
for answers to questions of professional responsibility.  Anyone who 
has worked through a problem using the format of the existing Code of 
Professional Responsibility has discovered that frequently it may be 
necessary to search numerous Canons, Ethical considerations 
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and Disciplinary Rules to ascertain the proper course of conduct.  
While reviewing more than a single provision of a code is not an 
unusual task, the problem of doing so with the existing Code is 
substantially compounded by confusion about the substantive effects of 
the code’s Canons and Ethical Considerations, which is discussed more 
fully below.  For the individual lawyer with a busy practice such 
search can be burdensome and frustrating.  The restatement format 
provides a more understandable and simplified organization for rules 
of ethical lawyering. 
 

Our other major purpose in recommending the use of a restatement 
format is to provide reliable rules by eliminating confusion about 
which parts of the existing Code are enforceable.  The Commission has 
concluded that such reliability cannot be achieved under the format of 
the existing Code. 
 

The format of the existing Code consists of three parts, nine 
Canons, described as “general maxims,” 129 Ethical Considerations, 
described as “aspirations,” and 43 Disciplinary Rules, described as 
“minimum standards.”  It is a unique format.  The Wright Committee, 
which drafted the Code between 1964 and 1969, conceived of this format 
to emphasize the distinction between enforceable standards of conduct 
– the Disciplinary Rules – and the more generally phrased 
exhortations.  As explained in the Code Preamble, it was the intent of 
the Wright Committee that the Code’s Canons and Ethical Considerations 
be and remain unenforceable. 
 

That intent, however, has not been fulfilled.  It has been 
frustrated by courts and disciplinary agencies increasingly treating 
the Code’s three parts as one set of integrated, enforceable rules.  
The Code’s Canons and Ethical Considerations have been employed 
substantively in disciplinary proceedings and as rules of trial 
procedure. 
 

Early in Its work, the Commission on Evaluation of Professional 
Standards reviewed the problem of misuse of the Code’s Canons and 
Ethical Considerations.  After studying the cases and the Code 
carefully, we concluded that substantive use of the Canons and Ethical 
Considerations is inevitable and can be avoided only by a revision of 
the existing Code format.  Substantive use of the Canons and Ethical 
Considerations occurs in part because they intertwine substantive 
legal propositions with nonsubstantive exhortation.  The Code’s 
Canons, for example, state that “a lawyer should preserve confidences” 
(Canon 4), that “a lawyer 
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should exercise independent professional judgment” (Canon 5), that “a 
lawyer should represent a client competently” (Canon 6), and that “a 
lawyer should represent a client ... within the bounds of law” (Canon 
7).  Each of these is a statement of general legal principle 
articulated by courts in cases dating back to before the turn of the 
century. 
 

For practical purposes, there is no distinction between the 
substantive effect of these legal principles and the substantive 
effect of more specific Disciplinary Rules.  Thus, in practical 
effect, the canons offer very general standards supplementary to the 
more specifically phrased standards in the Disciplinary Rules.  
However, the standards in the Canons are fundamentally different from 
those in the Disciplinary Rules.  The breadth of the language of 
Canons goes far beyond the scope of specific Disciplinary Rules with 
the result that a Canon’s standard may infinitely extend application 
of Disciplinary Rules or impose an independent standard apart from any 
Disciplinary Rule.  The value of standards of ethical conduct to the 
individual lawyer who seeks to practice in professionally responsible 
ways lies is their definiteness.  The very presence of Canons prevents 
such definiteness because their language is so sweeping as to be 
without fair limitation or fair warning.  How such standards should be 
applied will inevitably be resolved only by hindsight. 
 

Inspection of the Code’s Ethical Considerations reveals problems 
of a similar nature.  Many Ethical Considerations restate existing 
legal rules.  For example. EC 4-6 states the rule that “the obligation 
to preserve confidences continues ... after termination of 
employment.”  Some Ethical Considerations appear to restate common law 
agency duties that lawyers share with other agents, but in language 
that would suggest that lawyer obligations are more expansive.  Such 
expansion necessarily has implications in both disciplinary 
proceedings and malpractice litigation.  One example is the lawyer’s 
duty of communication.  EC 7-8 states that a “lawyer should exert his 
best efforts to insure that decisions of his client are made only 
after the client has been informed of the relevant considerations.”  
EC 9-2 states that “a lawyer should fully and promptly inform his 
client of material developments in the hatters being handled for the 
client.”  The duty of a lawyer to communicate has been recognized in 
both disciplinary proceedings and malpractice litigation.  Other 
Ethical Considerations explain or illustrate Disciplinary Rules.  
These inevitably will be used substantively, not aspirationally, when 
Disciplinary Rules are applied. 
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A second reason that substantive use of Canons and Ethical 
Considerations is unavoidable is that. the very. presence of 
alternative standards provides opportunity for ad hoc conversion of 
those standards into enforceable rules, frequently after the fact.  
Illustrative of that process is the enforcement of the Code’s Canon 9, 
which states that “a lawyer should avoid even the appearance of 
impropriety.”  That Canon has been applied to analyze the obligations 
of corporate counsel, the duties of the former government lawyer, 
representation adverse to a former client, representation in class 
action litigation, representation of opposing parties by related 
lawyers, representation of multiple witnesses in grand jury 
proceedings and imputed disqualification of lawyers associated in m 
law firm.  It is submitted that so broad a statement does not provide 
reliable guidance to a lawyer seeking to determine what the ethical 
standards of the profession require in specific situations. 
 

Conceivably, the Canons and Ethical. Considerations could be 
edited to further separate and, distinguish substantive legal 
proposition from exhortation.  An alternative draft published by the 
Commission consisting of Canons, Ethical Considerations, Disciplinary 
Rules and comments illustrates that process.  Such editing 
substantially reduces the number of Ethical Considerations, but 
results in a cumbersome organization that lawyers will not find 
convenient or coherent.  Moreover, regardless of how carefully and 
conscientiously done, no degree of editing which truly preserves the 
“aspirational” aspect of the Code format can assure that Canons and 
Ethical Considerations in fact will be without substantive effect.  
Even the most general exhortation may later be employed as en 
independent rule or as gloss on a Disciplinary Rule.  For example, the 
statement in EC 1-5 that a lawyer “should be temperate and dignified,” 
has been employed substantively.  Even changing the wording of the 
often misused Canon’ 9 will not change the fact that the remaining 
Canons are legal principles that can have substantive effect.  Perhaps 
the most convincing evidence on this point is provided by the report 
published by the National Organization of Bar Counsel.  That report 
urges retention of the existing code format.  Explaining the role of 
the Ethical Considerations, the NOBC report states: 
 

The NOBC recommends retention of Ethical Consideration’s ... as a 
means of assisting in interpretation of the Disciplinary Rules 
... Lawyers should not examine the mandatory rules for loopholes, 
but, rather, they should conduct their business well within the 
tolerances of ‘aspirational’ goals. (Emphasis added). 
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This statement by the NOBC goes directly to the heart of the 
matter.  Whether called maxims or aspirations, it is inevitable that 
second and third tier standards will be used interpretatively to 
expand enforceable rules by hindsight.  Lawyers who object to 
expansions undertaken without prior notice will be viewed by 
enforcement officials’ as looking for “loopholes.”  Lawyers, who would 
never permit clients to be subject to such risks, should not accept 
such latent ambiguity in the law governing their right to practice 
law. 
 

The existing Code format has thus become unreliable to the 
individual lawyer who consults its standards for guidance when 
confronted with a question of professional responsibility.  Confusion 
about the substantive import of its Canons and Ethical considerations 
has fostered uncertainty and encouraged ad hoc development of 
professional standards without full deliberation by the profession.  
The Commission urges adoption of the restatement format to prevent 
this.  A format consisting simply of Rules and explanatory Comment 
will give the individual lawyer reliable guidance as well as fair 
warning and fair limitation.  Moreover, this format will permit the 
profession to evaluate fully any proposed modifications of its 
standards before such standards become law.  Changes in professional 
standards will occur only as a result of careful deliberation and not 
by ad hoc conversion of exhortations into rules. 
 

The only enforceable rules in the restatement text recommended by 
the Commission will be the express black-letter Rules.  Prior to 
adoption, and when considering subsequent amendments, the profession 
will be able to focus directly on the substantive issues raised by 
those Rules.  The Comments will serve the same explanatory and 
illustrative function that is served by comments accompanying other 
model legislation, for example the Uniform Commercial Code.  While the 
Comment will be helpful in understanding the Rules, the actual text of 
the black-letter will be authoritative and controlling. 
 

The Commission did not arrive at this recommendation without 
consideration of the costs that may be associated with revision of the 
existing Code format.  One concern was the effect that such revision 
might have on national uniformity in the law of professional conduct. 
but we found that no such uniformity has been achieved under the 
existing Code.  The Code format has neither been uniformly adopted nor 
given consistent treatment.  Six states (California, Oklahoma, 
Massachusetts, Illinois, Maine. Michigan) adopted  
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codes without the Ethical Considerations.  In some states, for 
example, Iowa, the Ethical Considerations as a whole are considered 
generally obligatory, thus rendering the distinction between Ethical 
Considerations and Disciplinary Rules meaningless.  In still other 
states, Canons and Ethical Considerations have been treated as 
enforceable rules on an ad hoc basis. 
 

We also considered the effect that a revision of format might 
have on the individual lawyer familiar with the format of the existing 
Code.  Any inconvenience will be largely mitigated by the fact that 
the restatement format is widely accepted and familiar to lawyers 
everywhere. Lawyers everywhere have used ALI Restatements of law and 
modern model codes, such as the Uniform Commercial Code.  Their 
formats are similarly organized and have been tooted and found to be 
workable and reliable.  In contrast, no matter how well acquainted 
lawyers are with the existing Code, there are chronic and continuous 
complaints about its format.  Furthermore, the format we propose is 
substantially similar to the format approved by this house for the 
recently adopted ABA Standards for Lawyer Discipline and Disability 
Proceedings, as well as the ABA Model Code of Judicial Conduct and the 
ABA Standards of Criminal Justice.  Weighing the importance of 
preventing further substantive misuse of the existing Code format 
against the temporary inconvenience and marginal administrative costs 
of converting to the more traditional restatement format seems to us 
to compel the course we recommend. 
 

We have been authorized and are pleased to state that the ABA 
Standing Committee on Ethics and Professional Responsibility and the 
ABA Standing Committee on Professional Discipline concur in our 
findings and our recommendation with regard to format for the 
formulation of changes in the profession’s ethical standards. 
 
 

Respectfully submitted, 
 
 
 
Robert J. Kutak 
Chairman 

 
January, 1982 
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Should New York Adopt 
The ABA Model Rules?  
 

By ROY SIMON 
 
For the last year, the New York State Bar Association’s Committee on Standards of 
Attorney Conduct (“COSAC”) has been reviewing and revising the New York Code of 
Professional Responsibility.  The review is now bearing fruit.  On December 30, 2003, 
COSAC posted its first four proposed rules on the New York State Bar Association’s 
web site, www.nysba.org, and asked the bench, bar, and public to submit comments by 
March 31, 2004.  [See, NYPRR, February 2004, pages 9-10] The proposed rules adopt 
the format and much of the language of the ABA Model Rules of Professional Conduct.  
Consequently, many New Yorkers are asking whether New York should adopt the ABA 
Model Rules of Professional Conduct.  This article gives my views on that question.  (I 
serve as Vice-Chair of COSAC and the Chief Reporter for the project, but the views 
expressed here are strictly my own and have not been approved or endorsed by 
COSAC.) 
 
The status quo 
 
New York’s current Code of Professional Responsibility is based on the old ABA Model Code 
of Professional Responsibility, which was originally written in the late 1960's and adopted in 
New York effective January 1, 1970.  The numbering system and much of the language in New 
York’s Code are taken verbatim from the ABA Model Code.  Like the old ABA Code, the New 
York Code of Professional Responsibility divides the Code into (1) nine separate axiomatic 
“Canons,” which are basically like chapter headings; (2) Ethical Considerations (“EC’s”) in each 
Canon, which are “aspirational” (meaning that a lawyer may not be disciplined for violating 
them); and (3) Disciplinary Rules (“DR’s”), which are “mandatory” in character, meaning that a 
lawyer may be disciplined for violating them).  (The New York courts have adopted only the 
Disciplinary Rules, not the Ethical Considerations, but this makes little difference because courts 
and disciplinary authorities still turn to the EC’s for guidance and interpretation.) 
 
The ABA began developing the Model Rules in  1976, when the ABA appointed the Kutak 
Commission.  The Commission originally intended merely to update and amend the Model Code 
of Professional Responsibility, but the Commission soon realized that the Model Code had many 
flaws and should be entirely replaced by a new set of rules in a “Restatement” format, with each 
black letter Rule followed by an explanatory Comment.  In 1983, the ABA formally adopted the 
ABA Model Rules of Professional Conduct to replace the Model Code.  In 1984, New Jersey 
became the first state to adopt a version of the ABA Model Rules of Professional Conduct, and 
in succeeding years more and more states have adopted the ABA Model Rules.  Today, 43 states 
and the District of Columbia use a Model Rules format.  Two states, California and Maine, have 
each adopted a unique format. Only five states continue to use the Model Code format (Canons, 
EC’s, and DR’s): New York, Iowa, Nebraska, Ohio, and Oregon.  But in February of 2004, the 
Oregon Supreme Court tentatively approved conversion to an ABA Model Rules format, and 
amended ethics rules in the ABA Model Rules format are also pending before the Iowa Supreme 
Court.  Committees in Ohio and Nebraska are actively studying a conversion to the ABA Model 
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Rules format.  Soon, therefore, New York may be the only state that retains the old ABA Model 
Code format. 
 
The ABA has worked hard to keep the ABA Model Rules up to date.  Since 1987, the ABA has 
amended the Model Rules nearly every year.  In 1997, to keep up with globalization, advances in 
technology, and the new Restatement of the Law Governing Lawyers, the ABA created a blue-
ribbon Ethics 2000 Commission to re-evaluate the entire ABA Model Rules of Professional 
Conduct.  In 2001 and 2002, the ABA House of Delegates approved nearly all of the changes 
proposed by the Ethics 2000 Commission, as well as additional changes proposed by the ABA 
Commission on Multijurisdictional Practice, which made sweeping changes to the rules 
governing lawyers who practice law in states where they are not admitted to the bar. 
 
The old Model Code, meanwhile, has remained stagnant  – the ABA has not amended it since the 
ABA adopted the Model Rules in 1983.  But New York has amended its own Code frequently.  
The New York courts adopted comprehensive amendments to the Code in 1990, after the State 
Bar rejected the ABA Model Rules.  The courts amended specific rules in the New York Code in 
1994 and 1996.  In 1999, the courts again comprehensively amended the Code.  In 2001, reacting 
to a national debate over so-called “multidisciplinary practice,” the New York courts adopted 
two new Disciplinary Rules (DR’s 1-106 and 1-107) to define the responsibilities of lawyers who 
are involved in providing non-legal services and to establish detailed rules for contractual 
relationships between lawyers and nonlegal professionals.  The Code has not been amended 
since 2001, but in July of 2003 the New York State Bar Association sent the courts proposed 
amendments to DR 1-105(B) and 3-101(B) that would permit so-called “multijurisdictional 
practice” by lawyers from outside New York.  Those proposals remain pending.   
 
COSAC and its work 
 
Because the legal profession is changing rapidly, the New York State Bar Association created 
COSAC as a standing committee to monitor and propose changes to the rules regulating lawyers 
and law practice in New York.  COSAC is a hand-picked committee composed of twenty-two 
lawyers who are familiar with legal ethics issues.  The members are from around the state – 
Rochester, Buffalo, Albany, Schenectady, and Windham, as well as from Brooklyn, Queens, 
Long Island, and New York City.  COSAC members work in large firms and solo practice; they 
represent large corporations and ordinary individuals; some are litigators, while others are 
transactional lawyers; some represent mostly plaintiffs, others represent mostly defendants, and 
some represent both; one member works in-house at a large corporation, another works in New 
York City’s legal department, and still another works at a legal services office; two members are 
law professors, and one member is a sitting state court judge.  In sum, COSAC is a diverse, 
well-balanced committee with a wealth of experience in the ethics field and a wide range of 
perspectives on the regulation of lawyers. 
 
COSAC has divided the ABA Model Rules into three groups, with a separate Subcommittee of 
COSAC in charge of each group, and each Subcommittee has hired a Reporter.  The Reporters 
are law professors who are highly regarded in the field of legal ethics – Steven Wechsler of 
Syracuse University School of Law, Roger Cramton of Cornell Law School, and Carol Ziegler of 
Brooklyn Law School.  The Subcommittees are comparing the current New York Code to the 
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ABA Model Rules and deciding whether the ABA provisions on a given subject are preferable in 
light of the unique circumstances affecting the public and the legal profession in New York 
State.  Then the Subcommittees refine the language, sentence by sentence and word by word, to 
make sure it provides clear, workable guidance to New York lawyers..   
 
After deciding the text of the black letter rule, the Subcommittee marches paragraph by 
paragraph through the ABA Comment that follows each rule and revises it to the extent 
necessary, to reflect the text of the proposed New York rule or to amplify or clarify the ABA’s 
language.  If the full Committee eventually approves the proposed new rules, they are posted 
(together with comments by the Reporters to explain COSAC’s thinking process) on the State 
Bar’s web site for a period of public comment.  Proposed rules will be revised in light of the 
public comments, and within a year or two COSAC will present a full set of proposed rules to 
the State Bar House of Delegates.  Eventually, the House of Delegates will forward a single, 
comprehensive package of rules to the courts, which will adopt, reject, or modify each proposed 
rule on its own merits.  The process of judicial approval could take a long time – after the House 
of Delegates sent the Krane Committee’s proposed Code amendments to the courts in March of 
1997, the courts took more than two years to act on the proposals. 
 
The main question: Tradition or transformation? 
 
The primary question today is whether to stick with New York’s 33-year-old tradition of the 
Code format or whether to transform the New York Code to the format of the ABA Model Rules 
of Professional Conduct.  Which alternative is better for New York? 
 
In my view – and again, I am speaking only for myself, not for COSAC – there are few reasons 
to stick with the current clumsy format of the New York Code, and many reasons to transform 
our Code to a Model Rules format.  In particular, I think New York should adopt the format and 
numbering of the ABA Model Rules virtually without change.  Moreover, I think New York 
should use the language of the ABA Model Rules as a working base, and then – in light of the 
rich history and special characteristics of the legal profession in New York – we should build and 
improve on the ABA Model Rules by: (1) using the ABA language where New York’s current 
language offers no significant advantage; (2) keeping any New York Code language that we like 
much better than the ABA language; and (3) improving both the ABA and the New York 
language where necessary to clarify the meaning, to fill gaps, to make the rules more practical, or 
to serve other purposes.  The guiding philosophy in every instance is to produce the best possible 
ethics rules for the lawyers, judges, and people of New York State. 
 
What are the advantages of adopting the ABA Model Rules format and building on its language 
and organization, rather than simply amending the New York Code of Professional 
Responsibility while retaining its present format and numbering scheme?  I will suggest five 
important advantages to transforming our Code to a Model Rules format. 
 
Easier to use.  No matter what the ethics rules may say, they won’t serve their purpose unless 
attorneys can find the rules they need and understand their meaning.  One serious problem with 
our current Model Code format is that the Ethical Considerations, which often explain the 
Disciplinary Rules, are not correlated with the Disciplinary Rules.  For example, suppose you 
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want to know the meaning of the phrase “reasonable advance notice” in New York’s unique DR 
7-104(B).  Where do you look?  There is an Ethical Consideration that defines “reasonable 
advance notice,” but which one?  Canon 7 contains thirty-nine separate EC’s – nearly eight 
small-print pages in the State Bar’s edition of the Code – and nothing tells a lawyer which EC 
explain which DR.  Should a lawyer read through every EC until she finds the right one?  
(Maybe you can find the right one, since you are interested in legal ethics – but can your partner 
or associate find it without your help?)  And some EC’s relate to DR’s in other Canons.  For 
example, the last sentence of EC 7-8 states that if a client in a non-adjudicatory matter “insists 
upon a course of conduct that is contrary to the judgment and advice of the lawyer but not 
prohibited by Disciplinary Rules, the lawyer may withdraw from the employment.”  That 
language relates directly to DR 2-110(C)(1)(e).  What is this language doing in EC 7-8, without 
any cross-reference to DR 2-110? 
 
The ABA Model Rules format helps solve these problems.  First, the ABA format prints a 
Comment right after each rule.  Some Comments contain many paragraphs, but the ABA uses 
headings to provide guidance.  Second, many Comments refer to specific paragraphs of the rules 
they are explaining.  For example, Comment 15 to ABA Model Rule 1.7, which is in a series of 
Comments headed “Prohibited Representations,” notes that “under paragraph (b)(1), 
representation is prohibited if in the circumstances the lawyer cannot reasonably conclude that 
the lawyer will be able to provide competent and diligent representation.”  Those cross-
references to specific paragraphs are enormously helpful in understanding the rules. 
 
More topics.  The ABA Model Rules cover many topics that the New York Disciplinary Rules 
do not cover.  For example, ABA Model Rule 1.18 (“Duties to Prospective Client”), which was 
added to the ABA rules in 2001, deals in detail with the obligations of a lawyer and a lawyer’s 
law firm to people who discuss the possibility of forming an attorney-client relationship but then 
hire a different lawyer (or don’t hire anyone).  New York has no equivalent, unless you count the 
first sentence of EC 4-1, which says that a lawyer has an obligation to preserve the confidences 
and secrets of one who has employed “or sought to employ” the lawyer.  Or consider ABA 
Model Rule 1.6(b)(4), which permits a lawyer to reveal information relating to the representation 
of a client to the extent the lawyer reasonably believes necessary “to secure legal advice about 
the lawyer’s compliance with these Rules.”  New York has no equivalent, even though New 
York lawyers have for years contacted bar association ethics committee or lawyers outside their 
firms to get advice on ethics issues.  Or consider ABA Model Rule 1.2(a), which flatly states that 
a lawyer “shall abide by a client’s decision whether to settle a matter.”  New York relegates that 
important concept to a clause in EC 7-7 (“it is for the client to decide whether to accept a 
settlement offer”).  Shouldn’t our rules of ethics govern issues that arise frequently?  Shouldn’t 
our rules reflect the customs of our profession, especially when those customs foster ethical 
professional conduct?   
 
Expanded research database.  Adopting the ABA Model Rules format would vastly increase our 
access to useful research sources regarding legal ethics.  Today, the database for researching the 
New York Code of Professional Responsibility is thin.  Although four different ethics 
committees in New York State have issued ethics opinions for decades (the ethics committees of 
the New York State Bar Association, the Association of the Bar of the City of New York, the 
New York County Lawyers’ Association, and the Nassau County Bar), their total output remains 
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miniscule.  All of the ethics opinions ever published by the four active ethics committees fit on 
less than half of a standard law library bookshelf – about the volume of opinions the New York 
Appellate Division puts out in a single year.  Judicial opinions also occasionally address legal 
ethics questions, but most of these opinions address ethics questions that arise during litigation.  
Even combining the judicial opinions and the ethics opinions, therefore, New York lawyers don’t 
have a large enough database to answer many of the questions that arise about professional 
conduct.   
 
If we converted to a Model Rules format, however, we could access up-to-date cases and ethics 
opinions from nearly every Model Rules jurisdiction, plus the ABA itself.  This is a substantial 
body of ethics law.  As mentioned above, nearly all other jurisdictions currently use a Model 
Rules format and most of the ABA Model Rules language, and four of the states that still use the 
Model Code format are in various stages of moving to the Model Rules format.  If New York 
follows this trend and joins the Model Rules bandwagon, looking for cases and ethics opinions 
from other states will be relatively easy.  Searching by rule number is usually easier than 
searching for specific words on an online research service.  For example, the best legal ethics 
research site on the web, the American Legal Ethics Library at Cornell Law School’s Legal 
Information Institute (www.law.cornell.edu/ethics), is organized according to the Model Rules 
numbering system.  Any lawyer who knows the ABA Model Rules numbering system can easily 
search for rules, ethics opinions, and commentary on any given rule from nearly every state.  (If 
you’ve never tried the Cornell site, try it – you’ll like it.)  It is true that states have adopted their 
own variations on the ABA Model Rules, but most of these variations retain enough of the 
Model Rules language to make it worthwhile to read cases and ethics opinions construing them. 
 
If New York stays with the Model Code format, on the other hand, we will become increasingly 
isolated from the national research databases for legal ethics.  Precedents from other states will 
be of little relevance and New York lawyers will have to be content with the small database of 
New York cases and ethics opinions, many of which are already out of date due to amendments 
in the Code language over the years. 
 
National practice.  When New York lawyers litigate outside New York, they are subject to the 
rules of the jurisdiction where the action is pending.  New York’s own DR 1-105(B)(1) provides 
that if New York disciplinary authorities charge a New York lawyer with improper conduct in 
connection with a proceeding in a court before which the lawyer has been admitted to practice 
(either generally or pro hac vice), “the rules to be applied shall be the rules of the jurisdiction in 
which the court sits ….”  Thus, New York lawyers who litigate in state or federal courts in other 
states have to learn the ABA Model Rules format, because most states are Model Rules states.  
Why should New York lawyers who litigate in Connecticut, Massachusetts, New Jersey, 
Pennsylvania, Vermont, or anywhere else have to learn a whole new ethics language?  I don’t 
think they should.   
 
Greater influence outside New York.  Adopting the Model Rules format would also give New 
York courts and ethics committees increased influence on the development of the law nationally.  
We want that influence so that New York lawyers who litigate in other states will encounter 
interpretations of the ethics rules similar to New York’s interpretations.  Even today, New York 
opinions can be highly influential in other jurisdictions when New York’s Code language is close 
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to the Model Rules language used in most states.  See, e.g., Niesig v. Team I, 76 N.Y.2d 363 
(1990), a leading case interpreting DR 7-104 (the “no-contact” rule), and Lord, Day & Lord v. 
Cohen, 75 N.Y.2d 95 (1989), a leading case limiting penalties for lawyers who compete with 
their former firms.  The closer New York’s Disciplinary Rules are to the rules of other 
jurisdictions, the more influential New York’s interpretations will be outside New York.  But if 
New York continues to follow the Model Code format and rejects the Model Rules language, 
New York will have less and less influence on the way other states interpret their ethics rules. 
 
Downsides to adopting a Model Rules format 
 
Of course, there may be some downsides to converting to a Model Rules format, and converting 
to a Model Rules format may not be necessary to remedy the problems with our current Code of 
Professional Responsibility.  In this section I will address some of the possible problems. 
 
Jarring change?  Would conversion to the Model Rules language and format cause a jarring 
change among New York lawyers?  I doubt it. Law students today focus on the ABA Model 
Rules, not on the New York Code of Professional Responsibility, even in the fifteen law schools 
located in New York. That has been true for over a decade because all of the major professional 
responsibility textbooks are geared to the ABA Model Rules – and because lawyers in 43 states 
and the District of Columbia are going to be practicing under a Model Rules format.  (When I 
conduct CLE programs, I occasionally ask how many lawyers have had systematic instruction in 
the New York Code of Professional Responsibility.  Fewer than 10% usually raise their hands.  
Have you asked your associates whether they have systematically studied the New York Code of 
Professional Responsibility?)  Even most practicing lawyers in New York have invested 
relatively little time learning the New York Code of Professional Responsibility.  There will 
undoubtedly be some transition pain, but lawyers must be able to find the guidance they are 
looking for, which is often difficult under the current Code, and the rules must be clearly written 
and make sense for lawyers, clients, and the public in light of New York’s special circumstances 
and traditions.  As I see it, that is COSAC’s main goal.  We could simply revise the language of 
the New York Code without changing the format, but why would we do that?  What would we 
gain?  In my view, we would gain nothing. 
 
Neither fish nor fowl.  Unfortunately, COSAC’s custom-tailored approach to revising the Code 
of Professional Responsibility has a big disadvantage.  As Professor Bruce Green of Fordham 
recently pointed out at the annual CLE program sponsored by the State Bar’s Committee on 
Professional Discipline, where he was asked to argue against the Model Rules for the sake of 
stimulating discussion, COSAC is risking the benefits of national uniformity by proposing 
neither to keep the existing New York Code nor to adopt the ABA Model Rules of Professional 
Conduct.  Rather, COSAC intends to propose a unique set of rules that is neither fish nor fowl.  
That will cause us to lose the body of court cases and ethics opinions interpreting the New York 
Code.  At the same time, since COSAC is modifying the language of many of the ABA Model 
Rules, New York lawyers will not be able to draw fully on the substantial body of ethics 
opinions and other guidance issued by the ABA itself.  Nor will we be able to use ethics 
precedents from other states until we determine whether those states use the same wording that 
New York uses.  Thus, the interpretative problems with the COSAC rules could be formidable. 
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Personally, I’m not concerned.  First, COSAC plans to keep language from the New York Code 
whenever that language has a decided advantage over the language of the Model Rules.  As 9th 
Judicial District Chief Disciplinary Counsel Gary Cassella noted at the same CLE program on 
which Bruce Green appeared, we can adopt the Model Rules format but still tailor the language 
to retain whatever elements of New York law that we like.  If we like old case law like Lord, 
Day & Lord v. Cohen or Niesig v. Team I, we can write those holdings into the rules.  We don’t 
need to retain the entire Code and its awkward format to preserve a handful of key concepts.  
Whether a particular New York phrase has a well established interpretation is relevant to making 
the choice between the existing New York Code and the ABA Model Rules. In the end, much of 
New York’s Code language and the accompanying body of interpretive guidance will remain 
intact.   
 
Second, the problem that worries Prof. Green already exists, and it hasn’t hurt us much.  
Already, several New York rules do not match either the Model Code or the Model Rules.  
Consider New York’s DR 1-102(A) (imposing professional discipline on law firms as entities), 
DR 1-104 (imposing special supervisory obligations on New York lawyers), DR 1-107 
(governing contractual obligations between lawyers and nonlegal professionals), DR 5-105(E) 
(requiring New York law firms to check for conflicts of interest), DR 7-104(B) (governing a 
lawyer’s encouragement of client-to-client contact between parties represented by counsel), and 
DR 9-102 (which is much more detailed than the client funds rule in the ABA Model Code or 
Model Rules).  All of these rules are unique to New York, but we adopted them because they 
improve the guidance available to lawyers who practice here.  That should be the test for 
COSAC’s work as well.  As long as our entire revised Code is not totally unique (like 
California’s), we will get used to it quickly and benefit from the changes.  
 
Send in your comments 
 
The initial COSAC proposals are posted on the web at www.nysba.org.  Thanks to recent 
advances in technology, this marks the first time that proposed New York ethics rules are posted 
on the web.  Moreover, COSAC is encouraging people to send comments by email, so 
commenting on the proposed ethics rules is easier than ever.  COSAC needs the help of lawyers 
– especially lawyers with experience handling ethics questions – to evaluate these proposals.  If 
you want to help produce the best possible set of Rules of Professional Conduct for New York, 
please review the proposals and send COSAC your thoughts. 
 
Roy Simon is the Howard Lichtenstein Distinguished Professor of Legal Ethics at 
Hofstra University School of Law and is the author of SIMON’S NEW YORK CODE OF 
PROFESSIONAL RESPONSIBILITY ANNOTATED (Thompson West). 
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Form Over Federalism: The Case for Consistency in State Ethics Rules 
Formats* 
 
Robert A. Creamer 

 
 State ethics rules are now in play nationwide.  The work of the American Bar 
Association�s Commission on the Evaluation of the Rules of Professional Conduct, 
popularly known as the Ethics 2000 Commission, is virtually complete.  The ABA House 
of Delegates finished its review of the Commission�s proposed revisions to the Model 
Rules at the February 2002 midyear meeting.1  The House approved substantially all of  
the Commission�s recommendations, and so the Ethics 2000 version of the Model 
Rules have become the new ABA Model Rules. 
 

Because forty-three jurisdictions have adopted some form of the original 1983 
version of the Model Rules, bar associations and courts in nearly all of those 
jurisdictions have or will soon appoint committees to review the 2002 version of the 
Model Rules and make recommendations for changes to their existing rules. This 
simultaneous nationwide review of state ethics rules offers a rare chance to correct a 
real defect in the current system: the inconsistent and sometimes bewildering formats 
that many jurisdictions have used in adapting their rules to the Model Rules. 
 

The purpose of this paper is to urge those who are reviewing their state rules to 
seize this unique opportunity to recast the form of those rules in a manner consistent 
with the ABA Model Rules.  Six simple �Conventions of Consistency� are listed at the 
end of this paper. Following these conventions would result in a consistent format for 
legal ethics rules in all states.  This, in turn, will enable lawyers to promptly and safely 
determine whether and how any particular state ethics rule varies from the 
corresponding ABA Model Rule.  

                                            
1. Consideration of revisions to Model Rules 5.5 and 8.5 was deferred pending the 

final report of the ABA Commission on Multijurisdictional Practice.  The revisions 
to Model Rules 5.5 and 8.5 proposed by that commission were approved by the 
House of Delegates at the August 2002 annual meeting. 
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THE CURRENT SITUATION 
 

The current situation of state ethics rules formats is a crazy quilt. Forty-two states 
and the District of Columbia have adopted a form of the 1983 Model Rules. Among the 
rest, New York and Oregon have retained the format of the 1969 ABA Model Code of 
Professional Responsibility, but engrafted several provisions of the Model Rules into the 
Model Code format.1  Even California, which has its own unique system of rules, has 
borrowed Model Rules language for some of its rules of conduct.2 
 

A majority of the jurisdictions that have adopted a form of the Model Rules have 
kept their rules format substantially consistent with the Model Rules, but several have 
strayed to varying degrees.  The most common variation appears to be in the rules 
regulating lawyer advertising and solicitation.  Many states have altered both the form 
and substance of those rules.3  Fortunately, these changes have usually been made 
within the general Model Rules format, and therefore substantive variations are 
relatively easy to locate. 
 

                                            
2. For example, New York DR 1-105 (�Disciplinary Authority and Choice of Law�) is 

almost identical to Model Rule 8.5; New York DR 5-108 (�Conflict of Interest - 
Former Client�) is based on provisions of Model Rules 1.9 and 1.10; and New 
York DR 1-109 (�Organization as Client�) incorporates most of Model Rule 1.13. 

 
3. For example, California Rule 3-300 (�Avoiding Interests Adverse to a Client�) is 

substantially similar to Model Rule 1.8(a); and California Rule 3-600 
(�Organization as Client�) is clearly derived from Model Rule 1.13. 

 
4. For example, the District of Columbia adopted an amended Model Rule 7.1 and 

omitted Model Rules 7.2, 7.3, and 7.4 entirely, but retained Model Rule 7.5. 
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Another subject of frequent revision is Model Rule 1.6, the rule on confidentiality 
of client information.  Most states have amended Model Rule 1.6 to expand the 
circumstances in which a lawyer may, or in a few states must, disclose a client�s 
criminal or fraudulent conduct.1  Like the changes to the advertising rules, these 
variations have typically been located in each state�s version of Rule 1.6, so that any 
lawyer familiar with the Model Rules should find them readily. 
 

Changes in many other state rules have not been as easy to track.  As noted 
above, Oregon adopted much of the substance of the 1983 Model Rules, but retained 
the 1969 Model Code format.  It has also created some new provisions.  For example, 
unlike either the 1983 Model Rules or the Model Code, Oregon has a separate rule 
[Oregon DR 10-101] on definitions.  The definition in DR 10-101(B)(2) of �full 
disclosure� in the context of consent to an actual or likely conflict of interest imposes the 
substantive requirement that disclosure must �include a recommendation that the 
recipient seek independent legal advice to determine if consent should be given and 
shall be contemporaneously confirmed in writing.�  This significant duty is not 
referenced in the conflicts provisions of the Oregon rules, and so it is not likely to be 
noted by a lawyer not already familiar with those rules. 
 

Texas adopted most of the Model Rules, but renumbered the rules that it chose 
in its own unique system.  It added a digit, usually a zero, to many of the rule numbers 
so that all the rules have three-digit numbers.  Thus, the rule on fees [Model Rule 1.5] is 
now Texas Rule 1.05.  Model Rule 2.2 [�Intermediary�] was revised and renumbered to 
become Texas Rule 1.07.  The rule on organizational clients [Model Rule 1.13] became 
Texas Rule 1.12.  These changes are logical and would cause no confusion if the Texas 
rules were the only set of rules.  However, these rules are only a part of the national 
system of lawyer regulation, and changing the numbering system can create confusion 
among Texas and non-Texas lawyers alike.  The greatest disservice may be to Texas 
practitioners researching the Model Rules analogues from which their rules are derived.  
Unless the lawyers work regularly with the ethics rules, such research will be 
challenging.  
 

But Oregon and Texas are not alone.  While Illinois generally followed the Model 
Rules format when adopting its current rules, it parked provisions held over from its 
former rules, which were based on the Model Code, in places where many lawyers are 
unlikely to find them. One example is Illinois Rule 1.2, titled �Scope of Representation� 
as is the corresponding Model Rule. However, in addition to the five paragraphs of the 
Model Rule (one of which has been moved from paragraph (e) to a new paragraph (i)), 

                                            
5. For an explanation of the variations, see Reporter�s Note to Restatement Third, 

The Law Governing Lawyers � 67 (2000). 
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four new and different subjects are covered by the rule. New paragraph (e) perpetuates 
a former Illinois Code provision [DR 7-105] against threatening criminal charges to gain 
an advantage in a civil matter, a prohibition not found in the Model Rules. Regardless of 
whether this rule is good policy, its obscure placement suggests that many Illinois 
lawyers may never find it, even if they are looking for such a rule. 
 

Another anomaly in Illinois Rule 1.2 is that new paragraphs (f), (g), and (h), which 
deal primarily with a lawyer�s duties with respect to representation in litigated matters, 
cover topics that are also covered in Illinois Rules 3.1 and 3.3.  Illinois Rule 1.2(f) is 
simply repetitious of Illinois Rule 3.1, which is substantially the same as Model Rule 3.1.  
Of greater concern is Illinois Rule 1.2(g), another former Illinois Code provision [DR 7-
102(b)] that deals with a lawyer�s duty of candor to a court in cases of client fraud.  
Illinois Rule 1.2(g) is inconsistent with Illinois Rule 3.3(b) on the same subject, giving 
Illinois lawyers potentially conflicting directions in this important situation.1  If more 
attention had been paid to the form of the rules, the substantive confusion most likely 
would have been avoided. 
 

Another instance where a change in form could have substantive consequences 
is shown by a recent (October 2001) amendment to the Missouri Rules of Professional 
Conduct.  The amendment was a new provision that deals with potential conflicts of 
interest of private lawyers who also hold public office.  It became new paragraph (d) of 
Missouri Rule 1.11, which is analogous to Model Rule 1.11, and entitled �Successive 
Government and Private Employment.�  The change displaced original paragraphs (d) 
and (e), which became new paragraphs (e) and (f), respectively, making those 
provisions less easy to find.  Moreover, the new provision concerns simultaneous, 
rather than successive, public and private service, formerly the only subject of the rule.  
Thus, many lawyers will have difficulty finding the new provision even if they are aware 
that such a rule exists.  In contrast, when New Hampshire adopted a new regulation 
concerning  private lawyers holding public office, it created a separate rule, which 
became that state�s Rule 1.11A. There is much less chance for confusion in this format. 
  

                                            
6. For an explanation of the inconsistency between Illinois Rules 1.2(g) and 3.3(b), 

see Illinois State Bar Association Opinion 94-24 (May 17, 1995) . 
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Several jurisdictions have made similar types of changes.1  Some, like 
Washington, that did not adopt Model Rule 1.13 on organizational clients, failed to 
reserve that rule number and renumbered subsequent rules so that those numbers do 
not match the corresponding Model Rule numbers.  Others have moved the definitions 
or �Terminology� section of their rules to the end, rather than the beginning of the rules, 
as in the Model Rules.  Again, such changes would not matter in a world with only one 
set of ethics rules.  But these inconsistencies can cause needless confusion, especially 
among those who are familiar with the Model Rules format. As explained below, a 
majority of lawyers in every state are in fact already familiar with the Model Rules. 
 

A final observation on the current situation in state ethics rules is that several 
states that adopted a form of the Model Rules nevertheless failed to adopt the ABA 
comments to those rules.2  This omission is more than an issue of form.  The comments 
are an integral element of the Model Rules.  The ABA comments were reviewed and 
revised by the Ethics 2000 Commission with the same care and attention as the black 
letter rules, and they were subject to the same approval process by the House of 
Delegates.  Thus, the ABA comments provide important explanatory detail to the Model 
Rules, information that could be critical to the application of the rules by practicing 
lawyers.  The present review process offers an opportunity for those states without 
comments to correct that unfortunate situation. 

                                            
7. For example, the counterparts in various states to Model Rule 1.16 on declining 

or terminating representation include Kentucky Rule 3.130, Nevada Rule 166, 
Rhode Island Rule 1.17, Texas Rule 1.15, and Washington Rule 1.15. 

 
8. These states include Arizona, Illinois, Louisiana, Montana, Nevada, Oregon, 

Rhode Island, and Washington. 
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THE MODEL RULES RULE 
 

Despite the variation among the states, the Model Rules format is the lingua 
franca of ethics discourse. All the standard works on legal ethics, including the treatises 
by Professors Hazard and Hodes, Professor Wolfram, and Professor Rotunda, are 
organized around the Model Rules format.1  The American Legal Ethics Library of the 
Legal Information Institute, Cornell Law School, the primary source of ethics rules and 
commentary on the Internet, is organized on the Model Rules format. Another important 
primary reference work on ethics, the Annotated Model Rules of Professional Conduct 
(4th ed. 1999), published by the ABA, is organized on the Model Rules.  Finally, the 
principal periodical on ethics and professional responsibility, the ABA/BNA Lawyers� 
Manual on Professional Conduct, also organizes its reporting on the Model Rules. 
 

Even lawyers who do not work regularly with ethics issues are likely to be familiar 
with the Model Rules.  Every law school that is accredited by the ABA must teach the 
Model Rules to all its students.  Standard 302(b) of the ABA Standards of Approval of 
Law Schools (2001) provides that a law school �� shall require all students in the J.D. 
degree program to receive instruction in the � responsibilities of the legal profession and 
its members, including instruction in the Model Rules of Professional Conduct�.�  For 
that reason, the Model Rules have become part of the standard law school curriculum. 
 

                                            
9. These treatises are: The Law of Lawyering (3d ed. 2001), by Professors Geoffrey 

C. Hazard, Jr., of the University of Pennsylvania Law School, and W. William 
Hodes, of Indiana University School of Law (Emeritus); Modern Legal Ethics 
(1986), by Professor Charles W. Wolfram of Cornell Law School; and Legal 
Ethics, The Lawyer�s Deskbook on Professional Responsibility (2000), by 
Professor Ronald D. Rotunda of the University of Illinois College of Law. 
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Study of the Model Rules continues beyond law school for the vast majority of 
American lawyers.  The Multistate Professional Responsibility Examination (MPRE) is 
now required for admission to the bar of every United States jurisdiction except 
Maryland, Washington, and Wisconsin.1  For questions on the MPRE that deal with 
lawyer discipline, the �� correct answer will be governed by the current ABA Model 
Rules �.�2  Regarding individual state ethics rules, the National Conference of Bar 
Examiners, the sponsor of the MPRE advises: �As a general rule, particular local 
statutes or rules of court will not be tested in the MPRE.�3  Thus, the ethics rules format 
that most practicing lawyers know, regardless of where they practice, is the Model 
Rules format. 
 
FORM DOES MATTER 
 

There is no dispute that the most important task of any committee reviewing its 
state ethics rules will be to seek the right result on the substance of each rule. But form 
can have important consequences. An elegant rule is of little use if a significant number 
of practitioners are unlikely or unable to find it when they have an ethics issue to 
resolve. 
 

Outside the area of ethics, there seems to be general agreement that a 
consistent format is appropriate for regulatory schemes with multijurisdictional 
application.  No one would suggest, for example, that the Uniform Commercial Code 
should take a different form in different states.  Recognition of the need to avoid 
confusion and misunderstanding of the law governing commercial transactions has 
apparently overcome any local interests in maintaining unique statutory formats. 
 

                                            
10. See National Conference of Bar Examiners Web site:  www.ncbex.org/tests.htm. 
 
11. Id. 
 
12. Id. 
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The same approach should apply to state ethics rules.  Like the issues governed 
by the Uniform Commercial Code, the practice of law is no longer a purely local matter.  
The work of the ABA Commission on Multijurisdictional Practice (MJP Commission) has 
shown that an increasing number of lawyers now represent clients in connection with 
transactions and litigation that take place in jurisdictions where the lawyers may not be 
licensed.  The MJP Commission�s Final Report (August 2002) recommended that 
Model Rule 5.5 be amended to permit a lawyer admitted in another United States 
jurisdiction to render legal services in certain common situations on a temporary basis in 
a jurisdiction in which the lawyer is not admitted.1  These situations include services 
that: (1) are undertaken in association with a local lawyer who participates actively in 
the matter; (2) are reasonably related to a pending or potential proceeding before a 
tribunal if the lawyer is authorized to appear in the matter or reasonably expects to be 
authorized; (3) are reasonably related to a pending or potential arbitration, mediation, or 
other alternative dispute resolution proceeding if the services are reasonably related to 
the lawyer�s practice where the lawyer is admitted and are not services for which the 
forum requires pro hac vice admission; or (4) are not within (2) or (3) above, but are 
reasonably related to the lawyer�s practice where the lawyer is admitted. 
 

The MJP Commission�s Final Report also recommended an amendment to 
Model Rule 8.5 to provide a new choice-of-rule provision that will make a state�s legal 
ethics rules applicable to conduct of any lawyer rendering or offering to render legal 
services in that state, even if the lawyer is not licensed there.2  (The proposed 
1amendments to Model Rules 5.5 and 8.5 were approved by the House of Delegates at 
the August 2002 annual meeting and are now part of the Model Rules.)  If out-of-state 
lawyers are to be bound by a state�s legal ethics rules when providing services in that 
state, it is obviously in the state�s interest to facilitate compliance with those rules by 
those not familiar with them. 
                                            
13. The MJP Commission�s Final Report is available at www.abanet.org/cpr.  See 

Recommendation 2. 
 
14. Id., see Recommendation 3, proposing to add to Model Rule 8.5(a) the following 

sentence: �A lawyer not admitted in this jurisdiction is also subject to the 
disciplinary authority of this jurisdiction if the lawyer provides or offers to provide 
any legal services in this jurisdiction.�  
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Given these recent changes in the Model Rules concerning multijurisdictional 

practice, it seems safe to predict that the incidence of multijurisdictional practice will 
continue to grow.  This means that lawyers will need to consult the ethics rules of other 
states more frequently than in the past.  Lawyers are more likely to find the rules 
provision relevant to their inquiry if they are already familiar with the rules format.  This 
may be especially true in times of stress, which may be the only time that many lawyers 
consult the ethics rules. 
 

Fortunately, there seems to be no compelling reason not to follow a consistent 
ethics rules format based on the Model Rules in every jurisdiction.  Even if following the 
Model Rules format in a particular jurisdiction would result in substantial changes to the 
existing rules, such changes would cause little, if any, confusion among the majority of 
practicing lawyers.  As discussed above, the average lawyer�s acquaintance with ethics 
rules is most likely to be based on the Model Rules.  For ethics mavens, there will be no 
confusion at all because they already know the Model Rules.   
 

The only conceivable argument against adoption of a format consistent with the 
Model Rules might be that it would take too much of the drafting committee�s time.  
However, the relatively small number of hours spent by the drafting committee 
conforming a state�s rules to the Model Rules format will surely save countless 
additional hours of lawyers trying to translate that state�s system in the future.  The 
cost-benefit analysis for the profession seems clear. 
 

In sum, it seems evident that an ethics rules format that is consistent from state 
to state will assist all lawyers in finding the rules that govern their conduct.  A consistent 
format may even help lawyers to better learn and understand the ethics rules.1  The 
only way to achieve such consistency is to use the ABA Model rules as a template.  The 
following conventions are an attempt to aid that result. 
 
CONVENTIONS OF CONSISTENCY 
 
1. Use the 2002 Model Rules numbering system for all �black letter� rules and comments. 
 
2. If a particular rule, paragraph, or comment of a Model Rule is not adopted, leave that 

rule, paragraph, or comment blank. Designate omitted rules, paragraphs, or comments as 
�reserved.� This serves two purposes.  First, it tells the lawyers in that jurisdiction and 
the rest of the world that the jurisdiction decided not to adopt or modify that particular 
provision of the Model Rules.  Second, it eliminates the need to renumber the rules, 

                                            
15. A discussion of the influence of a consistent format on learning is beyond the 

scope of this short paper.  However, recent studies of the learning process have 
suggested that consistent context can play an important role in conceptual 
processing.  See Jeffrey P. Toth and Eyal M. Reingold, �Beyond Perception: 
Conceptual Contributions to Unconscious Influences of Memory,� in Implicit 
Cognition, Geoffrey Underwood ed., Oxford University Press (1996). 
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paragraphs, or comments that follow, a practice that would inevitably cause additional 
confusion. 

 
3. Keep the same rule and paragraph designations for similar subject matter whenever 

possible, even if the substance is changed from the Model Rules. For example, the 
exceptions to the general duty of confidentiality are stated in Model Rule 1.6(b).  It will 
aid understanding of the rule if lawyers could always find that information in rule 1.6(b) 
in every jurisdiction. 

 
4. Place new and unique provisions at the at the end of the rule.  For example, if a 

jurisdiction wishes to add a new provision regarding imputation of conflicts, it should 
become new Rule 1.10(e) of that jurisdiction.  As in Convention 2, this serves two 
purposes.  It signals clearly that the jurisdiction has a new and different rule; and it 
reduces the confusion caused when unique state provisions are assigned rule numbers or 
paragraphs that cover different subjects in the Model Rules and other states. 

 
5. Place new or additional comments dealing with similar subject matter after the 

corresponding Model Rules comment. For example, Comment [2] to Model Rule 1.13 
concerns communications with a constituent of an organizational client. If the jurisdiction 
wishes to create an additional comment on that topic, the additional comment should be 
new Comment [2A]. Again, this will highlight the new material and minimize potential 
confusion. New comments with no analogous or related material in the Model Rules 
should be placed at the end of all other comments. 
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6. Explain in comments any variations from the Model Rules.  There are many reasons why 
a jurisdiction, having made the decision to adopt the Model Rules and comments in 
general, may decide not to adopt particular provisions of those rules or comments.  
However, it is important for lawyers to know those reasons so they may better understand 
the rules and conform their conduct to the standards that the jurisdiction�s supreme court 
has set. 

 
CONCLUSION 
 

The completion of the ABA Ethics 2000 review and revision of the Model Rules of 
Professional Conduct has led to the near simultaneous review of ethics rules throughout the 
United States.  If the reviewers in each state are willing to follow a few simple conventions, they 
can easily address important local substantive concerns in a form compatible with the Model 
Rules format, the format with which their lawyers are already familiar.  A consistent rules format 
in all jurisdictions will make lawyers better informed about their duties to their clients, the 
courts, and the profession. 

 
ENDNOTES 
    
*          Revised August 2002 from the Spring 2002 edition of The Professional Lawyer. 
 
** Robert A. Creamer is Vice President and Loss Prevention Counsel of Attorneys� 

Liability Assurance Society, Inc., A Risk Retention Group (ALAS). The views expressed 
in this paper are the author�s and not necessarily those of ALAS. The author is indebted 
to Joseph R. Lundy of ALAS and Professor Paul B. Creamer of Columbia University for 
their comments on this paper. 
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INTRODUCTION 
 

The Oregon State Bar Board of Governors created the Special Legal Ethics Committee 
on Disciplinary Rules (“the Rules Committee”) in August 2001, following the release of  the 
final report of  the American Bar Association’s Ethics 2000 Commission (the E2K Commission). 
That report and its recommendations for amendments to the ABA Model Rules of Professional 
Conduct was the result of a comprehensive four-year study of the Model Rules, including 
hearings and the solicitation of comment from interested members of the bar, bench and public. 
Recognizing the importance of the E2K Commission’s work, the Board of Governors charged 
the Rules Committee with making a comprehensive study of the Oregon Code of Professional 
Responsibility and suggesting amendments based on the E2K Commission recommendations. 

  
The Rules Committee had its first meeting in October 2001, shortly after the ABA House 

of Delegates approved the first recommendations of the E2K Commission. In February 2002, the 
ABA House of Delegates completed its adoption of nearly all of the recommendations of the 
Ethics 2000 Commission; in August 2002, the ABA amended Model Rules 5.5 and 8.5 on the 
recommendations of its Commission on Multijurisdictional Practice. The Rules Committee 
monitored these developments as it continued its own study of the Oregon Code. 

  
 The Oregon Code was adopted in 1970, patterned after the ABA Model Code of 
Professional Responsibility. In 1983, the ABA replaced the entire Model Code with the Model 
Rules of Professional Conduct. By 1985, a large number of jurisdictions had followed suit. In 
1985, the Oregon State Bar conducted a comprehensive review of the Oregon Code and in 1986 
the Oregon Supreme Court adopted wide-ranging amendments, many of which incorporated 
concepts and actual language of the Model Rules. In the ensuing seventeen years, additional 
revisions have been made to the Oregon Code on an as-needed basis; many of those changes 
were also based on the Model Rules. 
  

During that same seventeen year period, the practice of law has changed dramatically. 
Bar membership has more than quadrupled; new practice areas have emerged and others have 
faded; technology has altered the way in which lawyers communicate with each other and with 
clients; changing client expectations have reshaped the way legal services are delivered; and 
cross-border (multijurisdictional) practice is increasingly commonplace. The Board of Governors 
recognized that it was time for a thorough study of the adequacy of the Oregon Code to regulate 
lawyer conduct in the new century. 
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THE PROCESS 
 

 The Board of Governors appointed the Rules Committee from individuals then serving on 
the OSB Legal Ethics Committee.1 Rules Committee members brought a wide range of practice 
experience and expertise to the project. 
 
 The Rules Committee began its work with a general discussion of the development of the 
Oregon Code and the differences, perceived and real, between it and the ABA Model Rules. The 
Rules Committee also noted that by 2001, some version of the Model Rules has been adopted by 
the overwhelming majority of jurisdictions, including Oregon’s “reciprocity partners,” 
Washington and Idaho. The Rules Committee then identified and discussed the following 
reasons for and against replacing the Oregon Code with some version of the Model Rules. 
  

Reasons for: 

 Oregon is increasingly out of step with the majority of jurisdictions; 

 Cross-border issues with our reciprocity partners will be easier to resolve if we all follow 
the same (or at least generally similar) rules;  

 Having the Model Rules would give Oregon lawyers a larger base of analysis and 
authority, including the official comment and national resources focusing on the Model 
Rules; 

 There are few significant distinctions between the Code and the Model Rules, so that a 
change would be principally in form rather than substance; 

 An increasing number of members are familiar with the Model Rules and would likely 
not find a change unsettling; 

 The “cut and paste” approach we have used in the past of engrafting parts of the Model 
Rules into the Code deprives us of whatever benefit there is from the overall structure of 
the Model Rules, including the preamble and scope provisions. 

 

Reasons against:  

 There is a perception that the Code is stricter and has a more client-protective approach; 

 Our members are familiar with our rules; 

 It is not clear that the Model Rules, either in format or structure, are clearer or easier to 
understand. 

In spite of the relatively small number of reasons that could be identified for retaining the 
Oregon Code, the Rules Committee chose to approach its assignment initially with the 
philosophy of “if it ain’t broke, don’t fix it.” At the same time, the Rules Committee recognized 
that “cutting and pasting” Model Rule language into the Oregon Code might create a confusing 
                                            
1 Those appointed by the Board of Governors were Nancy Cooper (Chair), Lisanne Butterfield, Michael 
Caro, Ann Fisher, Mark Fucile, Susan Isaacs,  John Junkin, Julie McFarlane, Arden Olson, Stephen 
Moore, Ulys Stapleton, and John Svoboda; some attrition occurred over the course of the project due to 
conflicting obligations. Staff support was provided by OSB Assistant General Counsel Sylvia E. Stevens. 
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end product. Nevertheless, the Rules Committee made a deliberate choice to reserve until later in 
its review process a decision about whether to recommend a shift to the Model Rules. 

Beginning with DR 1-101, the Rules Committee compared each provision of the Oregon 
Code with its analogous Model Rule, adopting the Model Rule language where it appeared to be 
clearer and easier to understand and follow, but retaining the Oregon Code provision where no 
compelling reason for change was identified. After reviewing all of the DRs, the committee then 
looked at Model Rules that have no counterpart in the Oregon Code and determined that several 
of those rules should be added to the Oregon Code. The resulting draft was an amalgam in Model 
Code format of rules from Model Code and the Model Rules, together with Oregon’s own 
distinct rules. 

The Rules Committee then returned to its consideration of whether Oregon should adhere 
to its Code-based rules and Model Code format or replace the Oregon Code with rules patterned 
on the Model Rules. After consideration, there was agreement that trying to incorporate more of 
the Model Rules concepts into the Oregon Code created a product that was cumbersome to 
follow and difficult to correlate to the Model Rules, making reliance on the Comment and other 
authorities more difficult.  

Three developments that occurred during the Rules Committee’s review process 
reinforced the view that Oregon should join the steady march toward the ABA Model Rules. 
First, Oregon was invited to join Washington and Idaho in a joint study looking at making the 
disciplinary rules of the three jurisdictions more uniform. Because Washington and Idaho are 
Model Rules jurisdictions, the Rules Committee concluded that increasing uniformity is likely to 
require more change by Oregon than its reciprocity partners. Second, the House of Delegates 
adopted recommendations of the Disciplinary System Task Force which included a directive that 
the Oregon Code be studied for ways to make it simpler and clearer. The Rules Committee 
believed that goal would be advanced in part by adoption of the same rules followed by the great 
majority of jurisdictions, thereby increasing the body of authority available for interpretive 
guidance. Finally, the Rules Committee noted that Tennessee recently became the 44th 
jurisdiction to adopt a version of the Model Rules in place of its Code-based rules, and that New 
York is conducting a review of its Code. If, as is anticipated, New York replaces its Code with a 
version of the Model Rules, Oregon will be one of only five jurisdictions2 retaining the old 
Model Code structure.   

The Rules Committee concluded that Oregon needs to be in the mainstream of American 
legal ethics and that its lawyers should enjoy the benefits of a national body of case law and 
authority for guidance on professional conduct. This cannot be accomplished by retaining the 
Code-based rules merely because they are familiar, or because they are perceived to be “better” 
than the Model Rules, or because we cherish the reputation for doing things differently in 
Oregon. 

On that premise, the Rules Committee undertook a second review of the disciplinary 
rules, this time working through the Model Rules and comparing them with their analogous 
Oregon Code provisions. In so doing, the Rules Committee was guided by three occasionally 
competing values: uniformity; retention of those aspects of the rules that are unique to Oregon or 
special in some other way; and having the best written rule. Attempting to achieve uniformity 
                                            
2 Iowa, Maine, Nebraska and Ohio follow versions of the Model Code; California follows neither the 
Model Code or the Model Rules format. 
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generally meant following the ABA Model Rule language unless there was a compelling reason 
to retain the language of the Oregon Code. Compelling reason was found where a rule had been 
adopted or amended relatively recently after considerable study (i.e., DR 1-102(D) and DR 5-
106), or where the Rules Committee believed that the Oregon rule was better-written or offered 
clearer guidance. The Rules Committee endeavored to avoid following the Model Rules 
slavishly, while also not departing from them lightly. The Rules Committee’s recommendation 
does not include adoption of the official Comment to the Model Rules at this time. Nevertheless, 
it is the intention of the Rules Committee that the Comment be a recognized interpretive guide. 

This report includes a Summary of Significant Changes, the Proposed Oregon Rules of 
Professional Conduct with the Rules Committee’s explanatory notes following each proposed 
rule, and a Comparison Table. A “redline” version of the Proposed ORPC is also provided.  

CONCLUSION 
The Rules Committee presents this report and its recommendation for adoption of the 

Oregon Code of Professional Responsibility with confidence that it is the right thing for Oregon 
lawyers and their clients. The Rules Committee has given each of its recommendations serious 
and lengthy consideration and has attempted to bring as much variety of opinion to the analysis 
as possible. 

At the same time, the Rules Committee recognizes that this is a large volume of 
information for the Board of Governors, the membership, the House of Delegates and the 
Supreme Court to absorb and that the entire proposal may be met with considerable initial 
suspicion or antipathy. Accordingly, the Rules Committee respectfully  suggests that the Board 
of Governors publish this report and recommendation widely and authorize the Rules Committee 
to hold hearings around the state to solicit input and comment from, with a view toward allowing 
the widest possible discussion of these proposed Rules. The Rules Committee also requests that 
the comment period be structured so that the Rules Committee will have adequate time to fully 
consider the comments submitted and develop alternate suggestions as appropriate before the 
proposal is submitted to the House of Delegates. 

Finally, the members of the Rules Committee express their appreciation to the Board of 
Governors for the opportunity to participate in this challenging and important project. 
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SUMMARY OF SIGNIFICANT CHANGES 
 
1. Style and Format  
The most obvious change that will result from adoption of the Rules Committee’s proposal is in 
the “look” of the rules and in the name change from Disciplinary Rules to Rules of Professional 
Conduct. The proposed ORPC follows the Model Rule numbering style of “X.X” rather than the 
Code style of “X-X0X.” Also, the rules are set forth in different order and compiled in sections 
related to the role of the lawyer (“Counselor”) rather than the nature of the prohibited conduct 
(“Unlawful Practice of Law”). 

2. Preamble and Scope 
The Oregon Code has no equivalent to the preamble and scope provisions, which are not 
binding, but serve to explain the overall theory and structure of the rules and express aspirational 
standards.  

3. Duty of Confidentiality 
The proposed rule is taken from the Model Rule 1.6, which requires protection of “information 
relating to the representation of a client” and does not distinguish between privileged information 
(“confidences”) and other information that would be embarrassing or prejudicial to the client if 
disclosed (“secrets”). The proposed ORPC includes a definition of “information relating to the 
representation of a client” that incorporates the Code concepts of confidences and secrets to 
ensure that the protection of client information is the same as under the Oregon Code. 

4. Conflicts of Interest 
The proposed ORPC offers a different analytical approach to conflicts of interest, although the 
Rules Committee is satisfied that the outcomes are the same under either set of rules. In other 
words, there are no conflict situations that would be permitted under the ORPC that are not 
permitted under the Oregon Code. At the same time, the Rules Committee believes that the 
Model Rule approach to conflict analysis is clearer and easier for practitioners to understand and 
follow than the existing Oregon conflict rules. 

Multiple current client conflicts and the lawyer “self-interest” conflicts are governed by Rule 1.7, 
which permits the simultaneous representation if the clients consent and if the lawyer 
“reasonably believes” that the lawyer can provide competent and diligent representation to each 
client. While this aspect was implicit in the Oregon Code, the Rules Committee favors making it 
express. Former client conflicts are addressed in 1.9, and Rule 1.8 incorporates ten specific “self-
interest” conflict situations involving current clients that were found in various places in the 
Oregon Code.  

The proposed ORPC also contains special conflict rules for government lawyers and for former 
judges and third-party neutrals, which the Rules Committee believes will offer clearer guidance 
to lawyers in those special situations and clarify what has been ambiguous in some respects. 

5. Informed Consent 
The proposed ORPC substitutes the concept of “informed consent” for “consent after full 
disclosure.” The definition of informed consent refers to “adequate information and explanation 
about the material risks” and “reasonably available alternatives” to the proposed course of 
conduct, which the Rules Committee believes is virtually indistinguishable from what is intended 
by “full disclosure” in the Oregon Code and as it has been interpreted by the Supreme Court. 
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6. Trial Publicity 
The Model Rule on trial publicity, which is incorporated into the proposed ORPC, is more 
detailed and provides clearer guidance about the kinds of statements that are permitted. 

7. Responsibilities of a Prosecutor 
The proposed ORPC contains the Model Rule on prosecutor conduct, which is more detailed and 
offers better guidance about permitted conduct. 

8. Unauthorized Practice of Law 
The proposed ORPC incorporates the new Model Rule 5.5, which contains very specific 
guidelines about the circumstances under which an out-of-state lawyer can engage in the practice 
of law in Oregon.  

9. Choice of Law 
The proposed ORPC includes the Model Rule on choice of law. Currently, choice of law is 
covered by BR 1.4 , which was based on the former Model Rule 8.4. The Rules Committee 
believes this rule needs to be part of the ORPC so that it is easily noticed and referenced by 
practitioners, and also because it is increasingly relevant to multi-state practice issues. 

10. New Provisions 
The proposed ORPC contains a number of provisions from the ABA Model Rules that have no 
counterpart in the Oregon Code. In addition to a more expansive terminology rule, there are new 
provisions that: 

 allow for limited-scope representations (Rule 1.2), 

 require communication with the client (Rule 1.4), 

 allow disclosure of client information to obtain advice about ethical conduct (Rule 1.6(b)(3)), 

 govern the obligations of lawyers representing organizations (Rule 1.13), 

 clarify the obligations of a lawyer representing a client with diminished capacity (Rule 1.14), 

 address the duties of a lawyer to a prospective client (Rule 1.18), 

 require a lawyer to make reasonable efforts to expedite litigation (Rule 3.2), 

 in ex parte proceedings, require disclosure to the tribunal of all material facts (Rule 3.3(d)), 

 require notice to the sender of an inadvertently sent document (Rule 4.4(b)), 

 require law firms to establish measures to assure that all firm members comply with the ORPC (Rule 5.1), 

 require lawyer to establish measures to assure that the conduct of nonlawyer assistants is compatible with 
the obligations of lawyers under the ORPC (Rule 5.3), 

 encourage public interest legal service (Rule 6.1), 

 limit the conflict risks that discourage representation of clients through nonprofit legal service programs 
(Rule 6.5), and 

 require lawyers to report judicial misconduct (Rule 8.3). 
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 Comparison Table 
Oregon Code of Professional Responsibility to Oregon Rules of Professional 

Conduct 
 

DR 1-101 Rule 8.1 
  
DR 1-102(A)(1) Rule 8.4(a)(1) 
DR 1-102(A)(2) Rule 8.4(a)(2) 
DR 1-102(A)(3) Rule 8.4(a)(3) 
DR 1-102(A)(4) Rule 8.4(a)(4) 
DR 1-102(A)(5) Rule 7.1(a)(5) 
DR 1-102(B)(1) Rule 5.1(c)(1) 
DR 1-102(B)(2) Rule 5.1(c)(2) 
DR 1-102(C) Rule 5.2(a) 
DR 1-102(D) Rule 8.4(b) 
  
DR 1-103(A) Rule 8.3(a) 
DR 1-103(B) Rule 8.3(b) 
DR 1-103(C) Rule 8.3(c) 
DR 1-103(D) Rule 8.3(d) 
DR 1-103(E) Rule 8.3(e) 
DR 1-103(F) Rule 8.3(f) 
  
DR 1-104 eliminated 
  
DR 1-105 Rule 8.6 
  
DR 2-101(A)(1) Rule 7.1(a)(1) 
DR 2-101(A)(2) Rule 7.1(a)(2) 
DR 2-101(A)(3) Rule 7.1(a)(3) 
DR 2-101(A)(4) Rule 7.1(a)(4) 
DR 2-101(A)(5) eliminated 
DR 2-101(A)(6) Rule 7.1(a)(6) 
DR 2-101(A)(7) Rule 7.1(a)(7) 
DR 2-101(A)(8) Rule 7.1(a)(8) 
DR 2-101(A)(9) Rule 7.1(a)(9) 
DR 2-101(A)(10) Rule 7.1(a)(10) 
DR 2-101(A)(11) Rule 7.1(a)(11) 
DR 2-101(A)(12) Rule 7.1(a)(12) 
DR 2-101(B) eliminated 
DR 2-101(C) Rule 7.1(b) 
DR 2-101(D) Rule 7.3(b) 
DR 2-101(E) Rule 7.1(c) 
DR 2-101(F) Rule 7.1(d) 
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DR 2-101(G) Rule 7.1(e) 
DR 2-101(H) Rule 7.3(c) 
  
DR 2-102(A) Rule 7.5(a) 
DR 2-102(B) Rule 7.5(b) 
DR 2-102(C) Rule 7.5(c) 
DR 2-102(D) Rule 7.5(d) 
DR 2-102(E) Rule 7.5(e) 
DR 2-102(F) Rule 7.5(f) 
DR 2-103(A) Rule 7.2(a) 
DR 2-103(B) Rule 7.2(b) 
DR 2-103(C) Rule 7.2(c) 
  
DR 2-104(A)(1) Rule 7.3(a) 
DR 2-104(A)(2) Rule 7.3(a) 
DR 2-104(A)(3) Rule 7.3(d)?  
DR 2-104(B) Rule 7.3(a) 
  
DR 2-105 Rule 5.4(e) 
  
DR 2-106(A) Rule 1.5(a) 
DR 2-106(B) Rule 1.5(b) 
DR 2-106(C) Rule 1.5(c) 
  
DR 2-107(A) Rule 1.5(d) 
DR 2-107(B) Rule 1.5(e) 
  
DR 2-108 Rule 5.6 
  
DR 2-109(A) Rule 3.4(a) 
DR 2-109(B) Rule 3.4(f) 
DR 2-109(C) Rule 3.1 
  
DR 2-110 Rule 1.16 
  
DR 2-111 Rule 1.17 
  
DR 3-101(A) Rule 5.5(a) 
DR 3-101(B) Rule 5.5(a) 
  
DR 3-102 Rule 5.4(a) 
  
DR 3-103 Rule 5.4(b) 
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DR 4-101(A)-(C) Rule 1.6(a)-(b) 
DR 4-101(D) Rule 5.3(b) 
  
DR 5-101(A) Rule 1.7(a)(2) 
DR 5-101(A)(1) Rule 1.7(c)(3) 
DR 5-101(B) Rule 1.8(c) 
  
DR 5-102 Rule 3.7 
  
DR 5-103(A) Rule 1.8(I) 
DR 5-103(B) Rule 1.8(e) 
  
DR 5-104(A) Rule 1.8(a) 
DR 5-104(B) Rule 1.8(d) 
DR 5-105(A)(1) Rule 1.7(b)(3) 
DR 5-105(A)(2) Rule 1.7(a)(2) 
DR 5-105(A)(3) Rule 1.7(a)(2) 
DR 5-105(B) Rule 1.0(i) 
DR 5-105(C) Rule 1.9(a) 
DR 5-105(D) Rule 1.9(a) 
DR 5-105(E) Rule 1.7(a)  
DR 5-105(F) Rule 1.7(b) 
DR 5-105(G) Rule 1.8(k) 
DR 5-105(H) Rule 1.9(b) 
DR 5-105(I) Rule 1.10(c) 
DR 5-105(J) Rule 1.10(b) 
  
DR 5-106 Rule 2.4 
  
DR 5-107 Rule 1.8(g) 
  
DR 5-108(A) Rule 1.8(f) 
DR 5-108(B) Rule 5.4(c) 
  
DR 5-109(A) Rule 1.12(a) 
DR 5-109(B) Rule 1.11(a) 
  
DR 5-110 Rule 1.8(j) 
  
DR 6-101(A) Rule 1.1 
DR 6-101(B) Rule 1.3 
  
DR 6-102(A) Rule 1.8(h)(1)-(2) 
DR 6-102(B) Rule 1.8(h)(3) 
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DR 7-101(A) Rule 1.2(a) 
DR 7-101(B) eliminated 
DR 7-101(C) Rule 1.14 
DR 7-101(D) Rule 2.3 
  
DR 7-102(A)(1) Rule 3.1 
DR 7-102(A)(2) Rule 3.1 
DR 7-102(A)(3) Rule 3.3(a)(4) 
DR 7-102(A)(4) Rule 3.3(a)(3) 
DR 7-102(A)(5) Rule 3.3(a)(1) 
DR 7-102(A)(6) Rule 3.4(a) 
DR 7-102(A)(7) Rule 3.4(a) 
DR 7-102(A)(8) eliminated 
DR 7-102(B)(1) Rule 3.3(a)(3) & 

3.3(b) 
DR 7-102(B)(2) Rule 3.3(b) 
  
DR 7-103 Rule 3.8 
  
DR 7-104(A)(1) Rule 4.2 
DR 7-104(A)(2) Rule 4.3 
  
DR 7-105 Rule 3.4(g) 
  
DR 7-106(A) Rule 3.4(c) 
DR 7-106(B)(1) Rule 3.3(a)(2) 
DR 7-106(B)(2) eliminated 
DR 7-106(C)(1) Rule 3.4(e) 
DR 7-106(C)(2) eliminated 
DR 7-106(C)(3) Rule 3.4(e) 
DR 7-106(C)(4) Rule 3.4(e) 
DR 7-106(C)(5) eliminated 
DR 7-106(C)(6) Rule 3.5(d) 
DR 7-106(C)(7) Rule 3.4(c) 
  
DR 7-107(A) Rule 3.6(a) 
DR 7-107(B) Rule 3.6(b) 
DR 7-107(C) Rule 3.6(c) 
  
DR 7-108(A) Rule 3.5(a) 
DR 7-108(B) Rule 3.5(b) 
DR 7-108(C) Rule 3.5(b) 
DR 7-108(D) Rule 3.5(c) 
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DR 7-108(E) Rule 3.5(c) 
DR 7-108(F) Rule 3.5(c) 
DR 7-108(G) Rule 3.5(e) 
  
DR 7-109 Rule 3.4(b) 
  
DR 7-110 Rule 3.5(b) 
  
DR 8-101(A)(1) Rule 1.11(c) & 

(d)(i) 
DR 8-101(A)(2) Rule 1.11(d)(ii) 
DR 8-101(A)(3) Rule 1.11(d)(iii) 
DR 8-101(A)(4) Rule 1.11(c) & 

(d)(iv) 
DR 8-101(B) eliminated 
DR 8-101(C) Rule 1.11(e) 
DR 8-101(D) Rule 1.11(f) 
  
DR 8-102 Rule 8.2 
  
DR 8-103 Rule 8.2(b) 
  
DR 9-101(A)-(C) Rule 1.15(a)-(e) 
DR 9-101(D)(1) Rule 1.15(a) 
DR 9-101(D)(2)-(4) Rule 1.15((f)-(h) 
  
DR 9-102 Rule 1.15(i)-(m) 
  
DR 10-101 Rule 1.0 
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